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I IDENTITY OF RESPONDENT/CROSS-APPELLANT

Western Washington University (WWU) is the Respondent to
Appellant Mills’s Petition for Review in this appeal from the decision of
the Division I Court of Appeals. WWU is the Cross-Appellant from the
decision in connection with the remand ordered, seeking review under
RAP 13.4(b)(1) and (4).

1L COURT OF APPEALS DECISION

WWU seeks review of the part of the decision of the Court of
Appeals in Mills v. Western Washington University, 150 Wn. App. 260,
208 P.3d 13 (2009), whepein the Court determined that WWU failed to
comply with the Administrative Procedure Act (APA) in its conduct of thé
disciplinary hearing in closed session, in compliance with the WWU
Faculty Handbook. The Court remanded for the conduct of a disciplinary
hearing open to the public.

WWU does not appeal from the first three sections of the decision,
which Mills seeks to have overturned.

A copy of the decision is attached hereto as Appendix A.

Respondent and Appellant filed timely motions for reconsideration which
were denied on June 24, 2009." A copy of the order denying Respondent’s

motion for reconsideration is attached hereto as Appendix B. A copy of



the order denying Appellant’s motion for reconsideration is attached
hereto as Appendix C.

WWU seeks review of the Court of Appeals decision pertaining
to the conduct of the disciplinary hearing in closed session. WWU seeks
Supreme Court review under RAP 13.4(b)(1), asserting that the Court of
Appeals decision conflicts with two decisions of the Supreme Court:
Densley v. Dep’t of Retirement Systems, 162 Wn.2d 210, 226, 173 P.3d
885 (2007), wherein the Court notes that the APA requires an appellant
show substantial injury to justify relief, which the Court of Appeals failed |
to do; and McDonald v. Hogness, 92 Wn.2d 431, 446, 598 P.2d 707
(1979), where the Court held that categories of ﬁniversity rules did not
need to be promulgated under the [former] Higher Education
Administrative Procedure Act. Further, the decision creates an issue of
substantial public interest in that remand for public hearing of a faculty
disciplinary matter conducted with scrupulous adherence to rules, by
reversing aﬁd remanding for failure to conduct the hearing in open session.
This issue provides basis for the Supreme Court to accept review under
RAP 13.4(b)(4): If the petition involves an issue of substantial public
interest that should be determined by the Supreme Court, review should be

granted.



III.  ISSUES PRESENTED FOR REVIEW

1. Under RCW 34.05.449(5), administrative hearings may be closed
pursuant to applicable rules and provisions of law. The rules for
faculty disciplinary hearings promulgated by WWU stated that
hearings must be closed. Did the Court of Appeals err in ruling
that disciplinary hearings must be open?

2. Under RCW 34.05.570(1)(d), and this Court’s decision in
Densley v. Dep’t of Retirement Systems, a petitioner must show
substantial prejudice in order to prevail. Did the Court of Appeals
err in allowing Mills to prevail, despite the absence of prejudice?

IV. STATEMENT OF THE CASE

The Court of Appeals decision concisely captured the proceedings
at WWU. WWU does not take issue with its description of Mills’s serious
abusive behaviors towards others, its analyses of his claims, or its
conclusions related to the claims, other than the issue of the conduct of the
hearing in closed session, which the Court labeled as “secret.” Mills had
not challenged the findings of fact below; thus, they are verities on appeal.

In 1998, tenured Assistant Professor Mills applied for and was
denied promotion to full professor. CP 1462, Final Order at 22, FF 69.
[Then] Chair Ward recommended against promotion, describing Mills’s
berating, belittling, and mistreatment of colleagues and students; Mills

was put on notice that his behavior was unacceptable. CP 1460, 1462,

Final Order at 20, 22, FF 64, 69.



In Fall 2000, Mills received a written memorandum from [then]
Chair Kuntz, admonishing Mills for verbally abusing students and staff
with profanities and threats, threatening to kill administrators and others
he disapproved of, and carrying weapons on campus prohibited under
WWU’s rules. CP 1461, Final Order at 21, FF 65. Further, Kuntz
informed Mills that the Faculty Handbook required faculty to adhere to
the Code of Faculty Ethics, and warned Mills his behavior must change.
CP 1461, Final Order at 21, FF 65. Mills disregarded the admonishment
and warning. That same fall, Deborah Currier came to WWU as an
untenured lecturer in the Theatre Arts Department. CP 1445, Final Order
at 5, FF 13. On Currier’s first day of work, Mills told her that she had
better keep her legs closéd because she could not be expected to teach
students the same way she got her doctoral degree. CP 1445, Final Order
at 5, FF 13. Over the next two years, Mills repeatedly attacked Currier in
the workplace, calling her a “bimbo,” a “slut,” and on one occasion, a
“cunt.” CP 1445, Final Order at 5, FF 13. Currier learned that Mills also
used sexually derogatory terms about her when speaking to students
outside Currier’s presence. CP 1445, Final Order at 5, FF 13.

In September 2001, department faculty lodged a complaint with
[then] Dean van Boer expressing their “real and tangible fear” occasioned

by Mills carrying a firearm and large knife on campus, together with



belligerent rants about killing people who offended him; Dean van Boer
warned Mills that he should not carry weapons on caml;us. CP 1455,
Final Order at 15, FF 48.

Mills verbally attacked Department Secretary Reddell over a
period of several years, referring to her as a “stupid bitch.” CP 1447,
Final Order at 7, FF 20. Mills’s verbal abuse extended to male colleagues
as well. In Fall 1997, shortly after being hired, Gregory Pulver was called
“just a stupid faggot” by Mills. CP 1446, Final Order at 6, FF 16.
Pulver’s years of verbal abuse from Mills caused him to feel fearful and
unsafe in the workplace, causing him to lodge a written complaint with
Dean Edwards. CP 1447, Final Order at 7, FF 18.

Mills often used obscenities and derogatory language directed at or
concerning students. CP 1456, Final Order at 16, FF 51. Currier heard
Mills refer to various students as “shit for brains,” “blondies,” and one
overweight student as “a 400-pound canary who warbles nothingness” and
“makes him sick.” CP 1456, Final Ofder at 16, FF 50. Students feared
reprisal from Mills, seeking to have their complaints left in confidence.
CP 1458-59, Final Order at 18-19, FF 57-39.

A student returning from ovarian cancer treatment in Spring 2004

lodged a complaint at the beginning of Fall 2004; she related that in the

Spring, she was not fully recovered, had lost her hair, and was hesitant to



make a presentation in Mills’s class. CP 1452, Final Order at 12, FF 37.
Mills testified that he told her if she did not put up her work, “then you
should have just died of cancer.” CP 1452, Final Order at 12, FF 37.
Only when the course was over did she file a written complaint. CP 1452,
Final Order at 12, FF 36-38.

In early October 2004, Provost Bodman received a number of
complaints regarding Mills’s verbal abusive treatment of faculty, staff, and
students, along with charges regarding brandishing a large knife in a
classroom; Mills was placed on suspension with pay. CP 1442, 1454-55,
Final Order at 14-15, FF2 and 43-48. Pre-disciplinary steps were
followed that academic year, culminating in formal charges filed in June
2005. CP 1443, Final Order at 3, FF 4.

In October 2005, Hearing Officer Robert Alsdorf convened the
formal hearing, which was held before a five-faculty member panel
pursuant to procedures set forth in the WWU Faculty Handbook. CP
1443, Final Order at 3, FF 5-6. Those procedures were adhered to; no
reference or reliance was made on procedures for hearing in the APA as
are found at RCW 34.05.559.

Mills requested the hearing be held in open session. The Faculty
" Hearing Panel heard argument on the matter. The Faculty Handbook

states:



The hearing will be private, unless the Hearing Panel, in

consultation with the Provost and only with the agreement

of the faculty member, decides that the hearing should be

public.

Faculty Handbook, XVIL2.d., Agency Record. The Faculty Hearing
Panel ruled it be conducted in private. Mills did not seek court review of
that decision at that time.

After a multi-day hearing, the Faculty Hearing Panel issued a
recommended decision and proposed findings, determining that Mills had
verbally abused faculty, staff, and students over a series of years,
justifying imposition of serious discipline, and recommending two
~ quarters’ disciplinary suspension without pay. Appeals were lodged with
the President of the University, who upheld the decision and added
elements to ;che sanctions. Mills appealed to the Board of Trustees. The
Provost sought Mills’s dismissal.

On October 27, 2006, the Board of Trustees issued its 49-page
final decision, imposing two quarters’ disciplinary suspension without pay
and ofdering a range of other measures in an effort to reform Mills’s
behavior. See Appendix D.

On November 28, 2006, Mills petitioned for review in Whatcom

County Superior Court under the Administrative Procedure Act,



RCW 34.05.514. He did not seek a stay of enforcement from the Board of
Trustees nor from the superior court.

Mills was placed on disciplinary suspension without pay Winter
and Spring Quarters 2007. In April 2007, WWU noted the matter for trial.
The administrative appeal was heard by Judge Steven Mura on
November 21, 2007. On December 27, 2007, Judge Mura entered his
order affirming the decision of the Board of Trustees. Mills timely filed a
Notice of Appeal in Whatcom County Superior Court on January 183,
2008, seeking review in this Court. The Supreme Court denied review on
October 3, 2008, remanding the case to the Court of Appeals. The Court
of Appeals issued its decision on May 26, 2009, and denied motions for
reconsideration from both parties on June 24, 20009.

V. REASONS WHY APPELLANT’S REQUEST FOR REVIEW
SHOULD BE DENIED

The Court of Appeals’ conclusion that the faculty code of ethics
was not unconstitutionally vague does not conflict with any decision of
this Court or the Court of Appeals. Mills’s abusive treatment of others is
undisputed. Mills is disingenuous in his claims otherwise. As the Court
of Appeals noted in Simmons v. Vancouver Sch. Dist. No. 37, 41 Wn. App.
365, 380, 704 P.2d 648 (1985), an otherwise vague standard will

nonetheless be considered constitutional if the party to whom it is applied



is given actual notice of the type of conduct that may later result in
discipline. Given that Mills had been warned in 1998, 2000, 2001, and
2003 that his abusive treatment of others in the academic setting was not
acceptable and could result in discipline, and told in writing in 2000 that
his conduct was unacceptable under the Code of Faculty Ethics, this
threshold was met.

Mills contends that his First Amendment Free Speech Rights and
Academic Freedom were violated through the discipline imposed,
claiming that his words toward the student returning from cancer treatment
were intended to spur her towards classroom participation. The Court of
Appeals propetly considered and applied the decisions in Stastny v. Bd. of
Trustees of Cent. Wash. Univ., 32 Wn. App. 239, 254, 647 P.2d 496
(1982), rev. denied, 98 Wn.2d 1001 (1982) and cert. denied, 460 U.S.
1071 (1§83); and Sinnott v. Skagit Valley Coll., 49 Wn. App. 878, 881,
746 P.2d 1213 (1987), rev. denied, 110 Wn.2d 1010 (1988). The vast
majority of the conduct for which Mills was disciplined was outside of the
classroom, entirely unrelated to any pedagogical purpose and thus was not
protected speech. As the Court of Appeals stated, it is “well established
that because the ‘vagueness doctrine is based on fair notice that certain
conduct puts persons at risk of dischargel[,] . . . standards are not void for

vagueness as long as ordinary persons using ordinary common sense



would be notified that certain conduct will put them at risk.”” Mills, 150
Wn. App. at 273, quoting San Filippo v. Bongiovanni, 961 F.2d 1125,
1136 (3™ Cir. 1992) (citing Arnett v. Kennedy, 416 U.S. 134, 159, 94
S. Ct. 1633, 40 L. Ed. 2d 15 (1974)).

The Court of Appeals properly applied the decisions of this state,
holding that academic freedom is not a license for destructive behavior
that disrupts the educational process and functioning of the university.
Mills, 150 Wn. App. at 273-74, citing Stastny, 32 Wn. App. at 249-50 and
Sinnott, 49 Wn. App. at 881. The case law of this state, as well as that of
the federal courts, consistently supports the Court of Appeals’ ruling that
academic freedom does not include the right to verbally abuse others.

VI. REASONS WHY RESPONDENT’S CROSS-PETITION FOR
REVIEW SHOULD BE GRANTED

A. The Court of Appeals’ Holding Regarding Closed Session
Hearings Conflicts With RCW 34.05.010(16), RCW
34.05.449(5), And Rules Adopted Pursuant to RCW
28B.10.648.

RCW 34.05.449(5) provides that administrative hearings are open
to the public, “except for the parts that the presiding officer states to be
closed under a provision of law expressly authorizing closure or under a
protective order entered . . . pursuant to applicable rules....” The Court

of Appeals incorrectly held that the University had not properly enacted a

rule which would permit closure. On the contrary, WWU Faculty

10



Handbook procedures were duly enacted by the Board of Trustees on
recommendation of the faculty and were made part of the record of the
proceedings, adhered to and referenced throughout by Hearing Officer
Alsdorf. The Court of Appeals’ ruling conflicts with the plain language of
the APA, the former APA, and the Higher Education Administrative
Procedure Act, which all explicitly exempt institutions of higher education
from the rule-making requirements of the APA. Further, and most
importantly, RCW 28B.10.648(2) states: “(2) Peer review proceedings
shall be pursuant to rules and regulations promulgated by the respective
institutions of higher education.” The broad implications of the Court’s
published decision impact all of Washington’s institutions of higher
education.

RCW 34.05.010(16) defines the word “rule,” and specifically
states that as used in the APA, the term excludes:

(iv) rules of institutions of higher education involving

standards of admission, academic advancement, academic

credit, graduation and the granting of degrees, employment

relationships, or fiscal processes.
Id. (emphasis added). This longstanding statutory exemption was also
present in the prior version of the APA, RCW 34.04.010, and in the prior

version of the Higher Education Administrative Procedure Act, [former]

RCW 28B.19.020(2). See W. Andersen, The 1988 Washington

11



Administrative Procedure Act — An Introduction, 64 Wash. L. Rev. 781,
790-91 (1989).
The Higher Education Administrative Procedure Act, enacted in
1971, contains a nearly identical definition of the term rule. Laws of
1971, 1% Ex. Sess., ch. 57. [Former] RCW 28B.19.020(2) states, in
relevant part:
... The term includes the amendment or repeal of a prior
rule but does not includes rules, regulations, order,
statements, or policies relating primaf'ily to the following:
Standards for admission; academic advancement, academic
credits, graduation and the granting of degrees; tuition and
fees, scholarships, financial aids, and similar academic
matters; employment relationships; fiscal processes; or
matters concerning only the internal management of an
institution and not affecting private rights or procedures
available to the general public; and such matter need not be

established by rule adopted under this chapter unless
otherwise required by law.

As the state Supreme Court has recognized, [former] RCW 28B.19
exempts state higher education institutions from rule-making provisions,
including notice and publication requirements. McDonald, 92 Wn.2d at
446. The Court in McDonald noted that although the institutions are
exempt from rule-making requirements, judicial review ensures that action
taken by a higher education institution is not arbitrary or capricious. See

id. RCW 28B.10.648, enacted in 1984, states, in relevant part:

12



(2) Peer review proceedings shall be pursuant to rules and

regulations promulgated by the respective institutions of

higher education.

(3) . . . In the case of a disciplinary or dismissal proceeding,

a statement of reasons shall be provided by the reviewing

committee to the evaluated person for any decision

unfavorable to such person.
The Faculty Hearing Panel and Board of Trustees properly concluded that
the Faculty Handbook and its provisions constituted a “provision of law”
authorizing the hearing process and its closure without a protective order.

The Court of Appeals decision incorrectly terms the Faculty
Handbook as something other than a “provision of law,” categorizing it a
“private contract” between Mills and the University. As stated above,
there is no statutory requirement that an institution of higher education
place its rules on employment relations in WAC Rules. On the contrary,
as the state Supreme Court has recognized, the plain language of both the
APA and the Higher Education Administrative Procedure Act explicitly
exempt institutions of higher education from WAC rule-making
requirements on the listed topics. The consequence of following the rules
should not be a remand.

This ruling is in conflict with the Supreme Court’s ruling in

McDonald. The Supreme Court is therefore urged to accept review under

RAP 13.4(b)(1).
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B. The Granting of Relief to Mills, Absent Showing Of Any
Substantial Injury, Conflicts With RCW 34.05.570(3)(c).

The Court of Appeals noted in its decision, on page 7, “Under the
Administrative Procedure Act, relief from a final agency decision is
appropriate only if the decision ‘is in violation of constitutional provisions
on its face or as applied’; ‘[t]he agency has engaged in unlawful procedure
or decision-making process, or has failed to follow a prescribed
procedure’; . ...” The Court determined that the University engaged in
unlawful procedure by using its duly enacted Faculty Handbook, which
the Court found to be in vioiation of RCW 34.05.449(5), requiring the
Court to conclude that RCW 34.05.570(3)(c) requires granting Mills relief.
The University asserts that such should not be the case.

In fashioning its relief, the Court fails to address the requirement
set out in RCW 34.05.570(1)(d), which states: “The court shall grant
relief only if it determines that a person seeking judicial relief has been
substantially prejudiced by the action complained of.”

The Court of Appeals’ holding that Mr. Mills need not show
prejudice for procedural violations is contrary to the Supreme Court’s
holding in Densley v. Dep’t of Retirement Systems, 162 Wn.2d 210, 226,
173 P.3d 885 (2007):

Densley also claims that the entire final order of the
presiding officer should be reversed, due to certain alleged

14



improprieties in the administrative review process. This
claim, in our judgment, is entirely without merit. Densley
points out that, under the APA, a reviewing court may “set
aside agency action” and “order an agency to take action
required by law” or “to exercise discretion required by
law,” when “[t]he agency...has failed to follow a
prescribed procedure.” RCW 34.05.574(1), .570(3)(c).

- However, as noted above, we can grant such relief only if
Densley “has been substantially prejudiced by the action
complained of.” RCW 34.05.570(1)(d). Densley does not
explain how he has been substantially prejudiced. Instead,
he incorrectly claims there is no requirement to show
prejudice.

Appellant urged remaﬁd in his brief to the Supreme Court for two
reasons: One, to allow Mills to publicly air his allegations regarding his
(forrrier) chair!; and two, to allow the “absolute right of the public to
observe” such hearings (Appellant’s Petition for Review to the Sﬁpreme
Court, p. 31). Neither of these assertions speaks to ény claim of
substantial injury that Mills may have suffered by having the hearing
conducted in closed session.

The Court of Appeals’ ruling is in conflict with the Supreme
Court’s ruling in. Densley. The Supreme Court is therefore urged to accept

review under RAP 13.4(b)(1).

! The Board of Trustees specifically determined that Mills’s claims lacked basis
and concluded that Mills made the false statements to others knowing them to be false or
with reckless indifference, concluding that Mills expressly intended to injure the
reputation of his former chair. Findings and Conclusions, p. 9-10, Conclusions of Law,
p. 33, October 27, 2006 Review Decision and Final Order of the Board of Trustees.

15



C. The Court’s Order Of Remand Is Impractical With Respect
To The Applicable Process On Remand.

Academic employment relations at the University are no longer
subject to the Faculty Handbook. Effective June 2008, a collective
bargaining agreement (CBA) went into effect, bargained pursuant to
Chapter 41.76 RCW. That agreement provides for a jointly appointed
hearing committee to conduct a disciplinary hearing which “shall be
private” from which a final and binding decision is issued. Appendix E,
Collective Bargaining Agreement Between WWU and United Faculty of
WWU, p. 35-37. Remand of this matter for an open APA hearing under
the now-repealed provisions of the Faculty Handbook would serve no
purpose. Under the current collective bargaining agreement, remand is
impracticable.

RCW 34.05.574 states, in relevant part:

(1) In a review under RCW 34.05.570, the court may (a)

affirm the agency action or (b) order an agency to take

action required by law, order an agency to exercise

discretion required by law, set aside agency action, enjoin

or stay the agency action, remand the matter for further

proceedings, or enter a declaratory judgment order. . .. In

reviewing matters within agency discretion, the court shall

limit its function to assuring that the agency has exercised

its discretion in accordance with law, and shall not itself

undertake to exercise the discretion that the legislature has

placed in the agency. The court shall remand to the agency

for modification of agency action, unless remand is
impracticable or would cause unnecessary delay.

16



The University has extended to Mr. Mills all procedural rights and
benefits owing him under the terms of the Faculty Handbook during the
course of these proceedings. His tenured status guaranteed certain and
extensive due process prior to imposition of disciplinary sanction. The
due process to which he was entitled occurred. His discipline should
stand. The Board of Trustees struggled with the discipline to impose on
Mr. Mills. The Hearing Panel recommended two quarters’ suspension
without pay, a requirement that Mills agreed to abide by the Code of
Faculty Ethics, and some other actions. The Board remanded the matter to
the Faculty Hearing Panel to reconsider the sanctions recommended, given
that the Board formed the view that termination was justified. The Faculty
Hearing Panel reconsidered and stood by its recommendation, which the
Board of Trustees reluctantly followed.

Here we are nearly two years later, and Mills continues to assert
that his treatment of others was protected speech, and forcefully asserts
that his behavior was acceptable.

Institutions of higher education, both community colleges and
universities, have had academic personnel systems in place for many
yéars. The community colleges came into being in 1977. The state
universities have existed in various forms since the 1880°s-90’s. They had

academic personnel rules and procedures in place prior to the enactment of

17



the Higher Education Administrative Procedure Act and the APA. The
Court of Appeals’ ruling in this case has cast into confusion the ability of
those institutions to engage in either collaborative rule-making outside the
APA or collective bargaining, to provide for the shape and process to be
followed in peer review matters.
VII. CONCLUSION

WWU urges the Supreme Court to deny Appellant’s Petition for
Review. WWU respectfully requests the Supreme Court to grant
Respondent’s Cross-Petition for Review under the authority of
RAP 13.4(b)(1) and (4).

VIII. COST BILL

As of this date, the Court of Appeals Commissioner has yet to rule

on the cost bill submitted by Mills, to which WWU had replied. WWU

reserves the right to seek review of that order.

A
RESPECTFULLY SUBMITTED this / g day of August, 2009.

ROBERT M. MCKENNA
Attorney General

WENDY K. BOHLKE, WSBA #8085

Assistant Attorney General, Senior Counsel

Attorney for Respondent Western
Washington University
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

PERRY MILLS,

DIVISION ONE
Appellant, No. 62402-4-|
V. PUBLISHED OPINION

WESTERN WASHINGTION
UNIVERSITY,

Respondent. FILED: May 26, 2009

Dwyer, A.C.J. — Peérry Mills is a tenured theatre professor at Western
.Washington University, a state educational institution. In response to numerous
complaints by studénts, staff, and other facqlty me’mbéré about his verbally
abusive behavior, the University brought disciplinary charges against Mills,
which were adjudicated at én atiministrative hearing. Over Mills’é objection, the
hearing was closed fo thé public and the press. Ultimately, the Unii/efsity
suspended Mills for two academic qUarteis without pay. He brought this
cha'llenge to the suspension pursuant to the state Administrative Procedure Act."
The superior court denied relief. On appeal, Mills contends tiiat (1) the

University's actions violated his employment contract, (2) the Faculty Code of

" Chapter 34.05 RCW.
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Ethics—his violation of which provided the basis for his suspension—is’
unconstitutionally vague, (3) his suspension violated his constitutional free
speech rights, and (4)‘the heéring closure was unlanul. We hold that theb
- University did not violate Miils’s employmeht contract, that the Faculty Cede of
Eth.ics is not'unconstitutiohelly Vague, and that the University did not violate
MI||S s free speech nghts However, we also hold that the Umversnty violated the
Administrative Procedure Act by conducting Mllls s dlSClplmary hearmg in secret.
Accordingly, we vacate the University's Final Order and remand to the Umversﬂy
for a new hearlng.
| Ny

Mills has taught in the University’s Theatre Arts department fbr mere than
- 20 years.? He received fehure in 1994. Final Or'e{ler at2. Soon thereefter,
complaints about his conduct began surfacing. | |

In 1998-99, Mills was denied prometion to the rank of fuIAI professer. ‘The |
Theatre Arts department chair at the tihqe recommended against the bromotion;
Aciting hehavior by Mills’vincludling: “using foul language with énd toward students,
employing a comv.bative teaching style, discuSsing other faculfy members with
students in'a derogatory and demeaning_ manner, enjoying his wit at the expense
'of_student's, . .. berating and de_meaning students in the guise of humor,”
causjng“an extremely high student eomplaint-rate,” and “pberating and

demeahing colleagues in the guise of humor.” Final Order at 21,

2 The facts stated are adapted from the Findings of Fact of the University's Board of Trustees’
Review Decision and Final Order. Mills has not assigned error to the Board’s findings.

v Accordingly, they are treated as verities on appeal. Tapper v. Employment Sec. Dep't, 122
Wn.2d 397, 407, 858 P.2d 494 (1993). For convenience, citations are to this “Final Order.”
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In 2000, new department chair Mark Kuntz admoniehed Mills for making

demeaning oommenis toward and about‘women, gaystudents, and minorities.
| Final Order at 21. Slightly less than a year later, Kﬁntz again formally
admonished Mills, stating,b “Your repeated need to express your desire to -‘kill-'

N people is .not appropriate, and will stcp ... Your lack of sensitivity or care about
t_he needs of stude'r{ts, staff, and colleagues r'nustu_stop.” Final Order at.21.

That same year, ic resbonse to student complaints, Kuntz admonished
Mills for brahdis‘hing a knife in class. Fihal Order at 15. Less than a year iater,
memb'ere of the department’s faculty and staff wrote a Ietter to t’he dean of_the
o department’s cdjlege expressing their ‘;‘reel and tangi‘ble fear occasvioned by
Mills’s carrying of a registered firearm and a laﬁge knife oh campus and in the
_ classroom, together \&ith his bellfgere‘nt rants abcut killing people who offended
him.” The dean admonis‘hed Mills in .response to this complaint. ‘Final Order at
15. o |

These communicaﬁons had Iiftle, if any,.effect onMiIls’s behavior. On'the
first day that a new :p;r'_ofessor, Deborah Geer Currier,' commenced working in vthe
department in the fall cf 2001, Mills .told 'hef that “she had'befter keep her legs
closed, bec‘auseshe could not be expected tc_teach stcdents the same way s~he-.
got her doctcrate.” Finel Order at 5. Mills repeafedly called her, in the
| Workplace and to her face, “bimbo,” “slut,” end, on one occesion, “‘cunt.” .Cu_rrier
-to\o'k‘MiIls’.s abuse in silence' until she eecured a tenure;track p_o_sition'.‘ She tHen

informed Mills that she would not tolerate further sexual innuendo directed at
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~her, and Mills ceased verbally abusing her to her face. Final Order at 5.
| During ahother conversation with a faculty member in the first year of
. employment with thedepartment, Gregory Pulver, Mills referred to him as “just a
stuprd faggot.” ?ulver informed Mills that his behavior was unacceptable.
Again, Mills ceased insulting Pulver to his face. Instead, he began referring to
Pulver behind his back as “Preciouvs” in é liting manner that mocked Pulver’s A
sexual oriehtation, both to st}udents and fo colleagues. Accordingr to Pulver, he
felt unsafe around Mille and evoided Him whenever pessible. Final Qrder at 6-7.
Mills did not limit his verbal abuse to other faculty members. For years,
o Mills}CalIed the department’s administrative' asejsfant, Kay Redell, a variety of
derogatory names. For-example, he was overheard telling her, “You're just a
stupid bitch. Ybu’rejust‘white trailertrash.” Final Order at 7. Both C_u,rrier’and
' Fl’ulverstated that they frequently observed Redell to }be '.“ineredibly upset,”
“distraught,” and“‘shake_n” following such exchanges with MiIIs._. Final Order at 7.
Mille also verbally abused _st'udents. For instance, inside the classroom, |
he referred te students (mostly female) as shit forbrains.,” l“blond.ies,” and
“fucking I'az_y. giri[s].” On ene occasion, he referred to an 'overWeight female
student as “a 400-pound canary who warbles 'n'othinghes';s" ehd “ma.kes him
' eick.’;» Final Order at 16.. Outside the classroom, Kuntz once overheard Mills
berating a student library assistant, ecreaming, “You bitch, you screwed up,”
and, to her superviser,' “Is she r‘etarded?” Final Order at 17

Beth Currier-and Pulver stated that it was common for students to come to
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them in tears due to verbal abusg by Mills. Begauée of Mil!s’s serﬁority in the
departrﬁeht, Pﬁlver limited himself to feoommending that gay studen;[s “sitin the
béck and keep quiet,” and request waivefs from Mills’s courses: Pulvef found it
“nauseating” to have fo give students such advice. Final Order at 16. -

In 2004, Mills again displayed a knife in class, draWing an official'
co_mplaiht from a stu_dent'who felt unsafe in his presence. Final Order at 14.

- That same year, a student who had been_undergoing treai.ment for cénéer
enrolled in Mills’s dramatic writing cléss, a r.equirem'entv for her major. When the
ciass began, she was not yet fully recovered andl_was still bald from .
chemothe'rapy. In respoh‘se to a request from Mills, she initially volunteered to
_ | “put up” a play for criticism, bUt then béCaime reticeht, Mills responded, “if you -

" can’t even put up your piece for class theri'you should havé jusf died éf cancer.”
Acc-ordinAg to Mills, hewas attémpting f‘tovmotiv'ate her to consider that art is
worth butting yourself out for; and if we don't prodﬁce_ art, it's just as if we never
had existed.” The student vi‘e‘wed the remark otherwise, and filed a complaint
against Mills with Carol Edwards, the new-dean of vthé department's college.
Final Order at 12, 20.

: CUrrigr a‘ﬁd PuIVe_'r also filed formal corﬁplaints withEdwardS_ that year.
Based on fhese_ complaints and a rev'iew of Mills’s personnel file, Edwards
brought the matter to the University. pfdvost, Who_ suspended Mills with full pay
| “pending an investigation of [the] compl'ainté.” Fir)a'I Order at 2. The provost

also arranged a meeting between Mills and University officials “to review and'
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discuss the complaints.” Final Order at 2. After the meeting, th'e‘provost
declined to reinstate Mills’s teaching duties. Final Order at 2.

The provost then requested that the Faculty Senate appoint three
members of the Standing Committee on Grievances and Sanctions and “attempt
to ‘effect an adjustment.” Following the failure of these negotiations‘, the provest '
issued a formal statement of charges against -Mills. Final Orderat 3.

The provost alleged that Mills had violated section o"ne of the Faculty
Code of Ethics by failing invhis “obii’gation to ekercise 'seif-discipline and
judgment in using, extending and transmitting knowledge,” that "I\/Iiils had violated
section two's reqwrement that faculty members encourage the free pursuit of
' learnlng by students” and “avoid and condemn sexual harassment, intlmidation
and the exploitation of students,” and that Mills had Vioiated section four’-s
requirement that faeulty members conduct 'themselves in'a manner e>‘<pressing
“respect for, and defense of, the free inquiry of -asseciates and, in the exchange
of criticism and ideas,. the respeet for the opiniens Of'others.” |

The University then convened a Hearing Panel _of five faculty members
and a nonvoting presiding officer. .Finai Order. at 3. Citing procedures in the
University’s Faculty Handbook,® and over the objections of both Mills and a
neWspaper reporter‘, the hearing Was conducted in secret.

The Hearing Panel recommended that Mills be susgended.without pay for

two academic quarters. Final Order at 3. Ultimately_, the University’s Board of

3“The hearing will be private, uniess the Hearing Panel, in consultation with the Provost and only
with the agreement of the faculty member, decides that the hearing should be public.”
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Trustees adopted this recommendation, concluding, avmong other things, that the '
hearing clesure had‘bee_n proper under the Faculty Handbook, which the Board
characterized as e “provision ef law.” Final Order at 46-48.

Mills ‘petitioned for review of the Board's decisien pursuantto the state
Administrative Procedure Act. The superior court denied relief. Mills then
sought direct review in our Suprerne Court, which transferred the case to us.

Il .' |

Under the 4Administrative Procedure Act, relief from a final agency
decision is appropriate only if the decision “is in vioiatien of constitutional
provisionvsv..o‘n its face or ae applied”; “[t]he agency has engaged in unlawful
procedure or decision-making process, or has failed to follow a prescribed
procedure” “[tlhe agency has errone“ou_sly interpreted er ar)plied ‘the.law”; “[t]he
order is inconsistent with a rure of the egency .u‘nle.ss the agency explains the
inconsistency by stating facts and'reesons ro demonerrate a rational basis for
inconsistency”; or, “[{]he order rs arbitrary or capricious.f’ RCW 34.05.570; In

reviewing an agency decision, the ap‘pellate court “sits in the same position as

the supenor court.” Tapper v. Employment Sec. Dep't, 122 Whn. 2d 397,402,

.858 P 2d 494 (1993)
I

‘ltis unnecessary for us to address the superior court’s decision, except to note the erroneous
nature of that court’s sua sponte ruling that Mills waived any statutory challenge to the closure of
the disciplinary hearing by not seeking an extraordrnary writ. Barring minor exceptions not at
issue here, the Administrative Procedure Act is “the exclusive means of judicial review of agency
action.” RCW.34.05.510. Again, barring minor exceptions not at issue here, a person may seek
judicial review pursuant to the Administrative Procedure Act “only after exhausting all
.administrative remedies available within the agency whose action is being challenged.” RCW
34.05.534. Mills was required to—and properly did—pursue relief from the closure order from
the Board of Trustees prior to petitioning a court. Nothing Mills did suggested any intent to
abandon his challenge to the closure order There was no waiver.
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Mills contends on appeal that the University's disciplinary actions violated
the terms of his employment contract—in the form of the University's Faculty
Handbook®—both précedurally and substantively. He is wrong on béth counts. |

Prior to filing any statement of charges, the Faculty Handbook requires
that the provost (1) attempt to settle the issue informally with the facuity nﬁember,
and (2) engage a thfee-person faculty 'panel to 'c,onduct an inquiry and further
attempt a settlement. There is no legitimate d'i‘spute that the provost did these
things. Instead, the dispute arises because the prdvost suspended Mills, with
pay; during the period-in which these activities were occu‘rring..

The Faculty Handbook states:

From the time at which charges are specified, the faculty member

may be suspended . . . only if immediate harm to the faculty

member or others is threatened by continuance. Before

suspending a faculty member, pending an ultimate determination of

the faculty member’s status through the institution’s hearing

procedures, the Provost will consult with the Executive Council of

the Faculty Senate concerning the propriety, the length, and the

other conditions of any suspension. This consultation will occur

within 10 working days of the filing of the statement of charges. . . .

Salary will continue during the period of the suspension.

"According to Milis, this provision réquires the conclusion that fhe provost
may not temporarily suspend a-faculty member from 'te_aching prior to the
" imposition of formal discipline without first making a “finding” that the faculty
member’s continUed teaching threatens “immediate harm,” and without

~ consulting the Faculty Senate within 10 days of the charges being.filed.

~ The problem with this theory is that the above-quoted provision expreésly .

% The parties agree that the Faculty Handbook is lncorporated into the employment contracts of
all professors at the University.
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addresses events that occur-only “[flrom the time at which charges are
specfﬁed;” The Faculty Handbook provides no Iim}tatien on the prOvost’é
authority over Uni\}ersity employeee in the period between When an investigation
is initiated and the filing of formél disciplinary charges. No legal basis exis‘ts to |
reed 'theabse‘nce of-_euch restﬁct_ions asa Iihitation on the power of the'
University to place a professor on administrative leave while~investigatfng
alleged misconduct.
Mills is elso incorrect in asserting thet the Uni.versity breached its
substantive duties under his contract. He contends that breaches of the Faculty
"Code of Ethics—such.as the breaches that provided fhe basis for his
_ suspension—may never be relied upon by ;the UniVefsity to impose formal
}discipline upon a faculty member, because vielations of the Faculty Code of
Ethics are not Iieted. causes for serious discipline in the Faculty Handbook.
.Contrery to Mill’s confention,.he\./vever, compliance with the Faeulty Code of
Ethics is included by reference as one of the dUties of professors at the
University and, thus, a breecﬁ 'of.the, Facuilty Code of Ethics may legitimately
serve as the basis for the irﬁpesition of ee_rious discipline by the University.
Under the terms of the Fa'culty Handbook, good cause to terminate a
- tenured professor exists if the profeSsor}is guilty of, among ether things; “serious
and persistent neglect of faculty duties” or behaV_ior_ that affects anothef berson?s
“ability to carry out his or Her academic, schola‘rly, or professional university- o

rights or responsibilities in a su'betantial way.” The Faculty Handbook states that
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faculfy duties, the dereliction of which may lead to divscipline, “are listed in
[Faculty Handbook] Séction |, Part Iil, paragraphé C and D.” (Emphasis added.)
: Pafagraph D, subparagraph 2, provides in turh that “[flaculty members have an

~ obligation to adhere to-and behave in keeping with the principles of faculty |
gonduct contained ih the Code of Faculty Ethics.” Mills’s argument boils dowﬁ to
nothing more than a'n erroneous contention that he Qanhot be foﬁ_nd tb have -
neglected his duties because only' paragraph C is entit’léd “Féculty Duties,”
whéreas. harag'raph D iis instead entitled “Schol.arly‘and -Pi'ofessional

. Qualifications of Faculty Membérs." This reading is contradicto& to the plain
téxt of the Faculty Handbook’s discipiinary préviéions, which also expressly
'cross-refe'renc‘e paragfaph D as déscribing “faculty duties.”

The University‘didlxnot_brea.ch its employment contract with Mills.

Mills next contends that the Faculfy Code of'Ethics violated his:
Fourteenth Amendme‘nt‘ due _proéess rights, both facially énd as applied,
be‘causé .its provisions aré t.oo‘ vagué to be constitutidnally e_nforceable-. .He is
in'correct.' |

ltis well es.tablishéd that'noh-probatignary public efmp'loyees may be
discharged under a “for cause’ stla‘ndard, and thaf this standard is sufficiently

definite to satisfy due process, even as .applied in the context of discipline

relAated to speech. Arett v. Kennedy, 416 U.S. 134, 161, 164—65, 94 S. Ct._' o

1633, 40 L. Ed. 2d 15 (1974) (lead opinion and concurrence of 'Powéll, J.). This

-10-
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is so because the standard is construed to exclude discipline imposed as a

result of engaging in constitutionally protected speech. Arnett, 416 U.S. at 162_.
Thisb rule has been widely applied in the context of tenured university professors .
contesting discipline imposed against them for assorted rhiscondu‘ct. E.q., San_

~ Filippo v. Bongiovanni, 961 F.2d 1125;1137 (3d Cir. 1992) (“standards of sound

scholarship and competent teaching” not unconstitutionally vague); Garrett V.
AMathew's, 474 F. Supp. 594, 599 (N.D. Ala. 1979), affd, 625 F.2d 658 (5th Cir.

1980) (“adequate cause” not vague);"Barham v. Univ. of N. Colo., 964 P.2d 545,

548-49 (Colo. Ct. App. 1997) (“legally sufficient ground” not vague); Phillips V.

Bd. of Regents, 863 S.W.2d 45, 50 (Tenn. 1993) '(“capricious disregard of

' accepted standards of professionaloonduct” not vague). | |
Notwithstanding this clear authority, Mills argues that the standar_ds

applied in his case are 'unoonstitUtionaIIy vague. He cites the Ninth’s Circuit’s

decision in Cohen v. San Bernardmo Vallev College, 92 F.3d 968 (9th Cir.

19986), in support of this contentlon And it is true, Cohen did hold that a college

sexual harassment policy was unconstltutronally vague when apphed toa

- professor’s'vboorish and innuendo-laden classroom presentation style. .92 F.3d
'-at 972V But Mills is dnlike the'plaintiff in Coheh‘-the»vast majority of the conduct
for which MlllS was d|SC|pIrned was utterly unrelated to any pedagoglcal objectlve ,
whatsoever and so was not protected speech Further as the Umversrty

~ correctly observes,' Adamran v. Jacobsen, 523 F.2d 929, 932-33(9th Cir. 1975),

" the primarily precedent relied upon in Cohen,' sharply distinguishes “for cause”

-11 -
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policies used to stifle the éonftent of speech (unacceptable) from those aimed at
preserving the order and safety of the university environment (acceptabie). Our

courts have adopted this approach. Stastny v. Bd. of Trustees of Cent. Wash.

Univ., 32 W‘n. App. 239, 254, 647 P.2d 496 (1982).

Moreover, it is also well estéblished that because the “vaguen_elss doctrine
is pased on 'féir notice that certain conduct puts persons at risk of dischargel[,] . .
standards are h_ot void for vagueness as Iong‘as ordinary persons using
ordihary common sense woﬁld-be notified that certain conduct will put them at
- risk.” San Filippo, 961 F.2d at 1136 (citing Arnett, 416 U.S. at 1'59). That is, an
otherwise vague standard will nohetheless bé considered bonstitutional'if thé
~ party to whom it is applied is given actual notice of the type of conduct that may

later result in discipline. Simmbns v. Vancouver Sch. Dist. No. 37, 41 Wn. App.

365, 380, 704 P.2d 648 (1985). Here; University officials repeatedly described
to Mills precisely the type of conduct considered unacceptable undér the Faculty
Handbook. Mills repeatedly‘disregarded thesé warning§~and, unsurprisingly,
was d'isciplinedh |

The University’s Faculty Code of Ethics is. not unconStitufionélly végue.

| Vv

Mills contends that the discipline.imposed upon him by the Uni'versity.:
unduly restricts his academiq freédom as a professor, and so violates the
guarahtees of the First Amendment of the United lState.s Cdnstitution and article

l, section 5 of> the Washington State Constitution. His contention is without

-12-
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merit.

‘ Mills is correct that “[aJcademic freedom is . . . a special concern of the

. First Améndment.” m, 32 Wn. App. at 249. But “[i]t does not foliow thét
because academic freedom is inextricably related to tﬁe edUcationall process it is
implicated in every employment deoision of an educational insﬁtution.’ -
Acad.emic‘freedom isnota li.cens'e for . . . activities which are irllternally.

destructive to the proper function of the university or disruptive to the education

| p'rocess.’; Stastny, 32 Wn. App. at 249-50 (quoting Kunda v. Muhlenber.q qul., :
621 F.2d 532 547 (36 Cir. 1980)). “In determihing whether an employee’s |
dismissal violates His con_s‘titutional‘ right to free speech, the interest of the

~ employee . .. mﬁst be balanced against thé interests of the'éfate as employer.”

Sinnott v. Skagit Valley Coll., 49 Wn. App. 878, 881, 746 P.2d 1213 (1987)

(citing Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 284, 97 S.

Ct. 568, 50 L. Ed. 2d 471 (1977)). “Appropriate state in.t'erests against which |
Firét Améndment' righté of teabhefrs muSt be balanced inélud_e ... (1) The need

| to Maintain harmony among cbworkers; (2) the need to curtail conduct impeding |
the teachef’s.:p‘rc_)per" and competent Qerformance of his daily duties; [and] (3) the
need to prevent activities disrqptive of the educational process and to provide for
~ the orderly f&nctionin’g of the .university.”’ Sinnott, 49 an. App. at 881 -8<82v
(qdoting Stastny, 32 Wn. App. at 251). o

At the outset, it is important 'to‘ make clear that the vast rhajority of the |

- conduct for which Mills was disciplined was entirely unrelated to any

i =13 -
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pedagogical purpose, and fhus did nof constitute brotected speech. To be
expliéit, none of the following behaviors implicate academic freedom in the |
slightest, or are protected by either the First Amendment or article I, section 5:-
verbally abusing faculty colleagues witﬁ discﬁrhinatory and sexual innuendd; '
harassing, intimidating, demeaning, and insulting students outside of the
classroom; verbally abusing staff members and student assi;stants serving inan
administrative capagity; brandishing Wéapdnry; or fhreatening others with bodily
harm or death. While _MillsAf.ixat‘es on the fact that s_dme of the statements for
Whiéh he was diséipiined occurred in thé class_room, the simple fact is that the
vast majority of the conduct for which he was disciplined occurred exclusively
outside of the cIassr_bom. These fnétances of cond'uct alone would have justified
the University’s impos:ition of discipline,_ahd are not ‘fhe proper subject of First |
Amendment academic freedom analysis.
With fespect to Mills’s‘ conduct that did occur in the classroom', We are
unable to concIUdé that the University’s interests wefe outweighed' by Mills’s.
For'example, contrary to Mills’é assertions‘, his remarké to the sfudent recovering -
. -from cancer c.iid'no't éerve a pédégogjical purbosé. The Board concluded a’s: B
ﬁwuch, a deferhination that we c;onsidef to bé moré properly characterized vas a
finding of fact than as a conclusion of law. S_é_eg Final Order at 33-34 (“The.
étatement served no legitimate 'pedagogical purpose, wés nqt ger.majne to the

. subjecf ma_tter 6f the course, and was ahparﬁcularly egregious instance of

emdtional abuse, intimidatioh, exploitation, and Professor Mills's characteristic

-14 -
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inability to exerci.se appropriate self-discipline and restraint in dealing with
- students’ peréonal and academic challenges.”). The evidence supports this
finding—whiéh, we observe, the Board was far better qualified than are we to
make. |
~ Mills is uhable tq point to any other conduct for which He was disciplined
that had even remotely pedagogical objectives. .In any event, bélanced against
the Uﬁiversity’s interest in maintaining a -séfe classrodm ,éhvironment in the
Theatre Arts department, and harmonious reiations aﬁohg Theatre Arts faculty,
- Mills’s free speech interést in promoting the subject of his discipline by
" 'deliber'atel'y harassing and degrading certain groups of studénts, and by playing
on‘the inéecurities of less assertive studenté.generally, is not mor'e su’bs'tavntialk
than thé University’s interest in protecting students from Mills’s abusive
behavior. In other words, despite his attehpts to categorize his-'invective as a
teé_c_hing device, we doubt that Mills has any First Amendment intérést in

presenting a stream of insults directed at various discrete (and often -

conétitUtiqnaIly protected) groups. See.ed.q., Maﬁin V. Parrish, 805 F.2d 583
(5th Cir. 198.6-) (First Amendment does not profect “the'abuéive use of profanityl
‘in the classroomf;). o
. - Mills's free speech rights were not violated.
| Vi
F‘inally, Mills Qonténas that the ’Uni\./ersity viola_fe_d the open hearing

. provisions of the Administrétiv_e Procedure Act by closing his disciplinéry hearing.

-15-
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without legal authority to do so. We agree. |
- RCW 34.05.449(5) provides that agency adjudications must be “open to
publio observation, except for the parts that the presiding officer states to be
- closed under a provision of law expressly authorizing closure or under a
protective order entered by the oresiding officer pursuant to applicable rules.”
There is no dispute that the University neither sought a protective order nor
folloWed the applicable proCeduresI_for'obtaining one. |
-R'ather, both the Hearing Panel and the 'Board of Trustees concluded that
the Faculty Handbook'constituted a “provision of law” authorizing closure without
a protective order. And, itis true, the Faculty l-landbook. does state that
acljudi_cative hearings on fa‘c_ulty disciplinary charges wrll be'private, unless the
Hearing Panel, in consultation. with-the Provost and only with the agreement of
the faculty member, decides that the hearing should be public.” |
’lhe problem with the University's reliance on this statement, however, is
that a statement in an internal agency procedural manual about how hearings |
.vshould be conducted is not a “provision of law.” “Unlike administrative rules' and
other formally promulgated agency regulatiOns, internal boli'cies and directives

generally do not create law.” Joyce v. Dep't of Corr., 155 Wn.2d 306, 323, 119

P.3d 825 (2005). Thatis, an “adm‘inistrati\'/e rule has force of law only. if the

agency -promulgated it with deleg_ated.aUthority." Pierce County v. State,

144 Wn. App. 783?_836', 185 P.3d 594 (2008). And here, although the Board of

Trustees has been delegated authority to enact rules governing faculty relations,

-16 -
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, RCW 28B.35.120(2), (12‘), not evervthing that the Board does that affects faculty .
| is automatically a “rule” having‘ the force and effect of law.

The only authority that the University offers in -suppbrt of the contrary
assertion is the Administrative Procedure Act's definition of “Rule,” whish, |
according to the University, stands for the propositic_)n tnat “institutions of higher
education are not required te codify their polieies end procedures relating to.

_ ‘employment re.lationships’ in the Washington Administrative Code.” According
to the University, this in turn means that it was relieved of any obligation to
foilow the Administrative Pfocedure Act’s rule-making procedures- when
: prdmulgéting any regulation that affects employee discipline.

| But this is an ineorrect inte.rpretation of this provision. RCW‘
34.05.010(16) provides: "“Rule’ - does not include . . . rules of institutio‘ns of
| higher education involving standards of admissidn, academic advanceme_nt,
academic credit, graduation and.the granting'of degrees, employment
.‘r.ela‘t_ionships, or fiscal processes." Contrary to the Univemsity’s contention, this
does not mean that the Administrative Procedure Act's definition of “Ruie”
emp.owers public universities in V\iashington to freely pronounce reguiations wiih
tne»force of law without engaging in nptice-end-comment rule making. On the
contrary—the entire purpose of the exemption in RCW 34.05.010(16) is to
specify that certain actions of the University are nof “rules” with the general forc'e'
: of law. .Indeed, during oral argument before us, counsel for tne University made

clear that when the Administrative Procedure Act wé_s adopted, the legislature
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ensured that the state’s public hniversities were not restricted to annduncing
principlesenforoeable against students and employees through quési-legtslative
(i.e., law making) mechanisms. | | |

Ihstead,' in‘ the listed subj‘ect areas, the University may propound general
standards of conduct through internal policy making, or—as in the case of the
University’s relationships to its professors—through the integration of interhaI
policies into -emp‘lbymeht contracts.' This gives the University the flenxibility to
utilize a wide variety of generally applicable policies in‘dealin.g with its stud_ents .
 and employees without the burdeh of notice-and-comment rule making, but it
also means that those “rLtles” are simply internal policies, rather.than “RUle[s]"’
as that term is used in the Administrative Procedure Act—that is, ge‘nerally
ap'pliicable» standards having the force and effect of law, which are announceq by
executive agencieé baséd on authority delegated to them hy the Alegis‘lature.

Here, there \)vés no “provision of law” governing the clos_ure of em'plbyee
discvi'pline hearings because there could be no such provision of law. The ‘-
Administrative Procedure Act’s defihitton of “Rule” spectfica’lly 'pr_ecludes the
enactment of such a prravision of law by the Untyersity écting in its lquasi-
Ie_g'isllative capacity. Rather, in order to gua__ran'tée the Univ‘eréity erxibiltty',
empl'oyment rélationshtps, including the procedural aspects of employee
discipline, ‘have been demarcated by the Iegtslature as'an area qf private"
contract and mternal policy rather than of rule maklng

The closure of Mills’s dlscrplmary hearmg VIoIated RCW 35. 05.449(5).
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- The Faculty Handbookdid not constitute a “prov.ision'of law” exempting the
University from RCW 35.05.449(5)’3 procedural requirements. Rathe’r, it was a
private contract between Mills and the University.° |
Our next inquiry, then, is whether the Adminiétrative Proced.ure Act
entities Mills to a rem’edby and, if so, that remedy’s nature. We conclude that we
- must vacate the Boaid’s Final Ordér and remand to the University for a new
heaﬁhg.v
. Under the Administrative Proéedure Aci, the type of agency action at
issue definés the~scope, nature, and standaids for judicial relief évaii'able to the
complaining party. Thé ‘Administrative Proced‘ure Act specifiCally enumerates
standards justifying judiciél relief from the final order in an adjudidative
probceeding,7 including a statément that a court “shall grant relief . . . if it
: determine‘s that . . . [tlhe agency hés .engagéd in uniawful procedure or decision-
| making process, or has failed to follow é prescribed pro‘ceduré.'" RCW
34.05.570(3)(c) (emphasis added).
| Both Miil;.and the University misunderstand the remedy required in this

" case. The University contends tha_t Mills is not entitled to relief at all becaUse‘

® Presumably, the University does not contend that it may avoid the Administrative Procedure
Act's open hearing provisions by contracting to do so. A “contract that is contrary to the terms
and policy of an express legislative enactment is illegal and unenforceable.” Tanner Elec. Co-
op. v. Puget Sound Power & Light Co., 128 Wn.2d 656, 669, 911 P.2d 1301 (1996).

" There is no legitimate dispute that Mills’s disciplinary hearing was-an adjudicative proceeding
as defined by the Administrative Procedure Act. RCW 34.05.010(1) defines “Adjudicative -
proceeding” as any “proceeding before an agency in which an opportunity for hearing before that
agency is required by statute or constitutional right before or after the entry of an order by the -
agency.” It has long been recognized that a tenured faculty member at a public university has a
due process property interest in continued employment that may not be impaired absent a

“proper inquiry.” E.g., Slochower v. Bd. of Higher Educ. of City of N.Y., 350 U.S. 551, §59, 76 S.
Ct. 637, 100 L. Ed. 692 (1956). ' '
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the hearing closure did not “substantially prejudice[ ] his case. It bases this v
assertion on RCW 34.05.570(1‘)(d)’s stater‘nent thal “[Q]enerally[,] . . . [t]he court
--shall grant relief only if it determines that a person seeking judicial relief has
been substantially prejudiced by the action eomplain‘ed of.” But RCW
34.05.570(3) expressly specifies that lNhiCh cons_titutes_“prejudlee" in |
adjudicative proceedings by enurnerating actions from which the court shall grant
relief, including orders that result from an “unlawful procedure or decision-
making process.” |

Mrlls on the other hand relles solely upon the harmless error-style
analysis applled in the context of cases examlnlng the constltut/onal open justice-
guarantee, rather than the statutory open hearing provisions of the
Administrative Preced‘ure Act, Which are those applicable to executive agency

adju_dications. But here, both the right and the remedy are statutory; inquiring as

to whether a “public trial right” violation is f‘de minimus;” see State v. Easterling,
157 Wn. 2d 167 180, 137 P.3d 825 (2006) is misguided. The statutery open

" hearing rlght may usually be restricted by the agency |tself provided it properly
promulgates a rule allowing it to do-so. Absent such a rule, however, an open

hearing violation necessarily renders the adjudication an “unlawful procedure

. warrant.ing relief.' |
Here, the closure of Mills’s diseiplinary hearing was contrary to the

| requirements of RCW 34.05. 449(5) and, thus, constltuted an unlawful

adjudicative procedure Pursuant to RCW 34.05. 570(3)(0) Mills is entitled to
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relief from the Board of T‘rus’tees’ Review Decision and Final Order. That order
is vacated. Because this court‘stan‘ds' in the same pbsitioh as the superior (;ourt
and there is no additional relief that the superiof court may givé, we remand
directly‘to}the agency (i.e., the University) for a new hearing.? -
v

Mills requests an award of reasonable atforney fees. RCW 4.84.350
provides for such an award, s.tating that “a court shall award a'qualified party '
that prevéils' ina judicié'l feview of an agency action feés and other expenses,
including reasonable_attornéyé’ fees, unless the court finds tha't' the agency.
action was substaritialiyjustified or that circumstances make an awara unjust.”
Here, Mills qualiﬁeé for an aftorney fee award because he is eﬁtitled to relief |
from the unlawful AcAl.osure of his'disciblinary hearing, which was nof substantially
© justified. Upon propér application, our-cﬁmmissioner. will.entér an appropriate
award. | |

The Board of Trustees’ Review Decision and Final Order is vacated. This

' cause is remanded to the University for a new hearing.

WE CONCUR:

e Having resolved this question on statutory grounds, we need not a:dd‘ress Mills's related
contention that he Had a state constitutional right to an open administrative hearing. Brunson v.

Pierce County, No. 37094-8-Il, 2009 WL 1059966, at *3 (Wash. Ct. App. Apr. 21, 2009)
(published opinion) (we avoid reaching constitutional issues when able to decide cases on non-

constitutional grounds).”
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RECEIVED
IN THE COURT OF APPEALS OF THE STATE OF ViARHINGF@MNERAL

) JUN 26 2009
PERRY MILLS, )  DIVISION ONE RBEGIONAL SERVICES DIVISION
) ELLIN
Appellant, ) No. 62402-4-| GHAM WASH’NGTON
) .
V. ) ORDER DENYING RESPONDENT'S
) MOTION FOR RECONSIDERATION
WESTERN WASHINGTION ) '
UNIVERSITY, )
)
Respondent. )
)

The respondent having filed a motion for reconsideration herein, and a majority of
the panel having determined that the motion should be denied; now, therefore, it is hereby
ORDERED that the motion for reconsideration be, and the same is, hereby denied.

~t
Dated this 8 5 day of June, 2009.

FOR THE COURT:

M._A«C-‘T-

ZJudge

ERCARS

g A0 PEADT

GG 2 Hd GZ MM 6007
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RECEIVED

ATTORNEY GENERAL
JUN 26 2009
IN THE COURT OF APPEALS OF THE STATE OF WREHINGTSBNVICES DIVISIo
BELLINGHAM WASHINGTON
PERRY MILLS, ~ DIVISION ONE
Appellant, No. 62402-4-1
V. ORDER DENYING APPELLANT’'S

MOTION FOR RECONSIDERATION
WESTERN WASHINGTION .
UNIVERSITY,

Respondent.

N N N M e S e e e e’ S Nt

The appellant having filed a motion for reconsideration herein, and a majority of the
panel having determined that the mbtion should be denied; now, therefore, it is hereby
. ORDERED that the motion for reconsideration be, and the same is, hereby denied.
Dated this ﬁ day of June, 2009.
FOR THE COURT:

L“"‘/‘ 4C3

— Jdlge
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: BOARD OF TRUSTEES
- WESTERN WASHINGTON UNIVERSITY

In the Matter of: REVIEW DECISION
- AND FINAL ORDER

Professor PERRY MILLS,

Petitioner.

THIS MATTER came before the Board of Truste_es of Western Washington University
(“Board”) on a petition by Professor Perry Mills (“Petitioner”) for review of the F indings and
Judgment of the Héaring Panel (“Panel Decision™), and of the President Review of the

Findings and Judgment of the Hearing Panel (“President’s. Decision”). The President’s

| Decision affirmed the Panel’s recommendation of a two-quarter suspension without pay for

violations of the Code~ of Faculty Ethics. Generally, those violations_consiste& of Seridus
verbal abuse and intimidation of students; faculty, and staff over a period of years.

We have revieWed the record herein, consisting of the exhibits and verbatim tfanscript
of the propeedings, and have considered the written and oral subfnissi(')ris of counsel. Having

also remanded this matter to the Hearing Panel for further proceedings, and having now

‘reviewed the Panel’s Decision on Remand, the Board éf Trustees hereby affirms the Panel’s

reconsidered decision and adopts the Panel’s recommendation of a two-quarter suspension

without pay.

Board of Trustees

REVIEW DECISION | | ’ 1 ' B | Western Washington University
X . : es
AND FINAL -ORDER _ . Bellingham, Washington
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While the Board has elected in this instance to defer to the Panel’s recommended
sanction, we havé done so reluctantly and primarily out of respect for the reconsidered
Jjudgment of the Petitioner’s faculty peers that the Petitioner is at least capable of reforming
his abusive behaviors. That said, we as trustees share with the faculty the guardianship of the
fundamental ethical standards and values that must guide the conduct of all members of our
academic community. The Petitioner is on notice that the University and this Board of

Trustees cannot and will not tolerate the abusive and unprofessional conduct exhibited on this

record.

I. FINDINGS OF FACT

A. Procedural Facts ‘
1. Petitioner Perry Mills is a tenured faculty member with the rank of Associate
Professor. RP III 99, 102." He has worked and taught in the University’s Theatre Arts
Department for more than twenty years, receiving tenure in 1994. RP III 100, 114. |
2. By notice dated October 18,2004, Provost Andrew Bodman suspended the
Petitioner with pay pending an investigation of complaints received from faculty and students.
RP II 61-62; EX 2. The notice afforded Petitioner a post-suspension opportunity to meet “[a]t

[his] earliest convenience” with the Provost and other University officials to review and

discuss the complaints. The record indicates that such a meeting occurred on November 9,

2004, and that the Petitioner was represented by counsel. RP II 64. Petitioner’s suspensioﬂ

| with pay has continued without interruption since October 18, 2004.

3. Following the notice of suspension, and in accordance with Art. XVII § 1(2) of

the Faculty Handbook,” Provost Bodman requested the Executive Council of the Faculty

! Citations to the hearing record are to the verbatim Record of Proceedings (e.g., RP IIT 99, referring to
page 99 of Volume III) and to the Exhibits (e.g., EX 3.2, referring to the second page of Exhibit 3).

% All references herein to the Western Washington Uni{'ersity Faculty Handbook are to Section I of the
2003-05 Edition. For ease of reference, the major divisions of Section I are identified herein as “Articles,” and

subdivisions within Articles are identified as “Sections.”

‘REVIEW DECISION 2 Board of Trustees
Western Washington University
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Senate to appoint three members of the faculty’s Standing Committee on Grievances and
Sanctions to conduct an inquiry and attempt to “effect an adjustment.” RP II 65; EX 2. The
efforts of the parties to reach an informal resolution continued over a prolonged period, but
ultimately proved unsuccessful. RP II 65-66. .

4. On June 6, 2005, following the failure of negotiations, Provost Bodman issued
a formal Statement of Charges against the Petitioner. RP 4II 66. Before hearing any.evidence,
the Hearing Panel granted the Petitioner’s motion to exclude the Statement of Charges from
the hearing record. RP II 15-23. tnstead, the issues were reframed in a Sumr_nazy of
Statement of Charges, a document that was ultimately marked and admitted as Exhibit 17 by
stipulation of the parties. RP iII 22.

-5 The Hearing Panel consisted of five faculty m;embers selected from the .Faculty
Senate’s Standing. Commi&ee on Grievances and Sanctions: J effrey Gn'mm,hJ ames Inverarity,
Laura Laffrado, John Purdy, and David Rystrom. A Hearing Officer, the anorablé Robert
H. Alsdorf, was appointed to serve as a non-voting presiding officer. The Hearing Panel
received evidence and heard oral arguments in thls matter on October 5, 12, 13, 14, and 19,
2005. | The University, through Provost Bodman, Dean Carol Edwards, and former
Department Chair Mark Kuntz, was represented by Wendy Bohlke of the Attorney General’s
Office. The Petitioner was represented by attorney James Lobsenz. -

6.  The Hearing Panel issued its decision on October 31, 2005. See Findings and
Judgment of Hearing Panel. The Panel Decision recommended that the Petitioner be
suspended without pay, but with continued medical benefits, for two academic quarters duriﬁg
the regular academic year. The Panel also recommended that the Petitioner be permitted to
resume his faculty privileges and duties only upon signing a statement agreeing to 'comply
with the Code of Faculty Ethics. |

-7. By notice dated November 10, 2005, the Provost filed an éppeal to University

President Karen Morse réquesting that the Petitioner be dismissed for cause. By notice dated

REVIEW DECISION 3 Board of Trustees
' Western Washington University
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November 14, 2005, the Petitioner filed a cross-appeal requesti;ig that he be immediately
reinstated without any disciplinary action being imposed.

8. The President issued her decision on J anuary 17, 2006. See President Review
of the Findings and Judgment of the Hearing Panel. - The President affirmed the sanctions
recommendedAby the Hearing Panel. In addition to those sanctions, the President directed
Dean Carol Edwards to require certain “affirmative steps,” including sexual harassment
training, to ensure that the Petitioner complies with his obligations as a faculty member.

9. By notice dated January 26, 2006, the Petitioner filed this petition for review
by the Board of Trustees. The Board issued a Notice of Hearing dated February 7, 2006,
sefting a hearing in this matter for April 14, 2006. At the request of Petitioner’s counsel, the
hearing was continued to June 8, 2006, at 3:00 p.m., at Western Washington University, Old
Main 430G, at which time and place the Board heard the oral arguments of counsel with the
following Trustees present and constituting a quorum: Philip E. Sharpé, Jr. (acting as Chair),

Howard Lincoln, Kevin Raymond, John D. Warner, Grace Yuan, and Peggy Zoro. Advising

| the Board in this matter was Assistant Attorney General Alan Smith.

10. On July 26, 2006, the Board of Trustees issued a Review Decision and Ordér
on Remand directing the Hearing Panel to reconsider whether the Petitioner should be
dismissed for cause. Specifically, the Boafdl requested the Panel to épply_ to the Board’s
factual findings the definition of a “malicious” act as one that is substantially certain to cause
harm aﬁd that is dqne without just cause or excuse or in reckless disregard of the law or of a |
person’s rights. See Review Decision and Order on Re_ménd, at 45.

11.  The Hearing Panel reconvened on Septembét 7, 2006, and issuéd its Decision
on Remand on September 25, 2006. Having reconsidered the evidence, the Hearing Panel
found itself unablg “to articulate a discernible impact on any faculty member’s or student’s

actual academic, scholarly, scientific or professional activities or achievements, whether of

tenure, graduation, grades, scholarships or otherwise, that is both ‘intentional and malicious’”

REVIEW DECISION 4 . Board of Trustees
Western Washington University
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within the meaning of the Faculty Handbook. Decision on Remand, at 5 (original emphasis).
Accordingly, the Panel concluded that grounds did not exist to terminate the Petitioner’s
employment. The Panel reaffirmed its recommended sanctions and also recommended that
the Petitioner, as a condition of his continuing employment, ‘be required to conduct
standardized teaching evalﬁations in all his courses.

B. Findings Relating to Faculty and Staff

Deborah Greer Currier

12.  The Hearing Panel’s findings of fact relating to Professor Deborah Greer
Currier are supported by a preponderance of the evidence and are hereby adopted with such
modifications as the Board finds appropriate to clarify and amplify the Panel’s findings with

specific references to the hearing record.

13.  Professor Currier came to the University in the fall of 2001 as an untenured
lecturer in the Theatré Arts Department. RP III 6-7. Professor Mills told her on her first day
as a faculty member that she had better keep her legs closed, because she could not be
expected to teacﬁ students the same way she got her doctorate. RP III 10, 29; EX 3.2. From
the fall of 2001 through about 2003, Mills on more than one.occasion called her to her face a
“bimbo,” a “slut,” and on one occasion a “cunt.” RP III 8 EX 3.2. These incidents occurred
in the workplace RP III 8. A student also reported to Currier that Mills had called her a
sexually derogatory name. RP III 8. Aﬁer about two years, having secured a tenure-track
position, Currier made it clear to Mills that she would not tolerate his sexual innuendo, and he
stopped any diréct.verbél abuse of her. RP III 31-32; EX 3. 2 |

14.  Currier was offended by Mills’s treatment of her. RP III 10. The name-calling
and sexual mnuendo made her feel “degraded” and “angry.” RP III 9 The fact that he was
tenured and she was not affected the way she responded to him. RP II 12. She took to

.avoiding him. RP III 14, 32, 35, 40. She did not formally complain because as a new faculty

member she felt she could not step forward. RP III 9. It angered her that Mills’s derogatory

REVIEW DECISION 5 Board of Trustees
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comments about colleagues and students put her in a position whefe students were looking to
her for her reaction. RP III 17, 19. She believes that Mills’s behavior adversely affected her.
RP III 21. She Was “incrédibly intimidated, bothered, hurt and put off by it,” although she did
not allow it to affect her teaching or her career. RP III 23. However, she reported being
fearﬁlll of Mills after finally addressing her concerns in a letter to Dean Carol Edwards in

October 2004. -RP III 21-22; EX 3.2. .Currier qried when Edwards told her that she took her

concerns seriously and would look into them. RP 11 85. |

Gregory Pulver

15.  The Hearing Panel’s findings of fact relatiﬁg to Préfessor Gregofy Pulver are
slipported bya prepénderance of the evidence and are hereby adopted with such mo'diﬁcaﬁons
as the Board finds appropriate to claﬁfy and amplify the Panel’s findings with specific
references to the hearing record.

16.  Gregory Pulver became a classified. stéff meinbér in the_ Theatre Arts
Department in 1997, and obtained a tenure-track faculty appointment in 1999. RP III 41-42,
54. In an early conversation with-Pulver, sometiine in the fall of 1997, Mills referred to Pulver
as “just a stupid faggot.” RP II1 55; EX 3.4. Pulver was shocked that a professional colleague
would say fhat to him. RP III 55. Sometimelllater, in the spring or fall of 1998, Pulver told
Mills that helwouhld not tolerate his sexually offensive language, and Mills stopped insulting
him to his face. RP III 55-56; EX 3.4,

17.  Mills then took to referring to Pulver as “Precious” in a lilting way that was
suggestive of Pulver’s sexual orientation. RP III 45. A‘numbe.r of students reporte&. to Pulver
that Mills had réferred to him in class as “Precious.” RP IIl 45. At a professional meeting in

Alaska, a theatre professional with whom Pulver had had no priof relationship said to him,

“Oh, I heard that your nickname was Precious.” RP 'III 45-46. Pulver was “incredibly

embarrassed” by this. RP III 46. -

Board of Trustees
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18.  Pulver felt “intimidated,” “nervous,” and “upset” by Mills’s treatment of him.
RP III 42, 45. He was fearful of his aggres.sive behavior, the way he talked about students and
fellow faculty members, his use of violent language, “[t]he way people are stupid and he’d like
to kill fhem all, efase them from the world.” RP III 43-44. Pulver has for several years
avoided any contact with Mills, even to the point of retreating to his‘ office to keep from
encountering him in the hallway. RP III 42-43, 59. He wrote to Dean Carol Edwards aﬁer she
arrived at the University in the fall of 2004 that he felt unsafe in the situation he was in. RP III
42, EX 3.4, |

' Kay Reddell

| 19.  The Hearing Panel’s findings of fact relating to staff member Kay Reddell are
supported by a preponderance of the evidence and are hereby adopted with such modifications
as the Board finds appropriate to clarify and amplify the Panel’s findings with specific

references to the hearing record.

20.  Kay Reddell has served as the administrative assistant in the Theatre .Arts
Department since 1997. RP III 65-66. Professor Mills has called her derogatory names on
more than one occasion and over a period of several years. RP III 67. -On one occasion Mills
became very angry with her because she‘ had not succeeded in finding him a student to help out
with his class. He said, “You're just a stupid bitch. You’re just white trailer trash.” RP III 70-
71. Reddell did not feel it was apﬁropn’ate for her to be demeaned and yelled at by Mills. RP
111 68. I |

21.  Professor Currier observed Kay Reddell in states of anger and frustration after
encounters with Professor Mills. RP III 17-18. Professor Pulver also observed Reddell to be
“i}icredibly‘upset,” “distraught,” and “shaken” following an interchange with Mills. RP III 50.
Pulvér counseled Reddell to treat Mills “like a bad puppy and tell him that he has no business
speaking to »her that vs}a-y and that he needs to leave the office.” RP III 51. '

REVIEW DECISION 7 Board of Trustees
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Mark Kuntz
22.  The Hearing Panel made no findings of fact relating to Professor Mark Kuntz

beyond finding that Mills has vigorously and repeatedly asserted that Kuntz’s use of student
course fees constituted criminal acts of theft and embezzlement. The Board hereby adopts

such additional findings as are necessary to complete the record on review and to determine the

issues before us.

23.  Professor Kuntz was Chair of the Theatre Arts Deﬁartment from June 1999 to
September 2005. RP II 125-26. Professor Mills was not charged with any misconduct directed
toward or concerning Mark Kuntz. EX 17. However, Mills, as part of his own case,

introduced evidence of a dispute with Kuntz about student course fees in an apparent effort to

show bias or improper motivation. RP II 51-53.

24. | The dispute concerned fees chafged to students enrolled in Theatre Arts 201, |
“Introduction to Cinema,” a course taught by Mills. The fee was originally established to
purchase films to be shown in the cinema course. EX 15. Films purchased with cinema course
fées were kept in Wilson Library, where they also were made available to the campus
community as a whole. RP II 199. Over time, the advent of less expensive videos and
increased student enrollments in the cinema course resulted in a large accumulation of unspent
funds. RP I 181; EX 15.

25.  As Department Chair, Kuntz initialfy addreséed the excess funds issue by
reducing the amount of the cinema course fee. RP II 184-85; EX 15. He then sought to spend
down the excess funds by purchasing video equipment for use by Theatre Arts students. RP II
183, 185; EX 15. This equipment was also made available for use by the éampus community
as a.whole. RP IT 185; EX 15. Student course fees continued to support the purchase of new
videos for the cinema course. RP II 181. However, as other departmeﬂtal funds were available

to purchase any needed videos, Kuntz eventually proposed to eliminate the cinema course fee

altogether. RP II 190-91; EX 15.
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26.  According to Mills, the excess funds were approaching $20,000 as of October
2002. RP II 141; EX 12. Mills had developed his own plan for spending the course foes on
videos, and requested the library to proceed in accordance with his plan. RP III 139-42; EX
12. Kuntz was the department official designated to authorize expenditures of student course
fees. RP II 182; EX 22.16. Kuntz notified Mills that he had instructed the library staff to
disregard Mills’s recitiest pending further discussion of how the funds should be used. RP II
181-82; EX 13. The decision was later made to' discontinue the cinema course fee and to use
other funding sources to maintain the video qollection. RP II 191-92; EX 14.

27, -Mﬂls was “chapped” that Kuntz had frustrated all his hard work and “just
ripped the throat out of my program.” RP III 141-42, 144, 168. According to him, he at that
point “instituted an internal audit for inquiry into misappropriation of funds or embezzlement.”
RP III 142. Itis uncléar from the record exactly when or at whose behest an internal audit was
conducted, but a draft audit report was circulated by Internal Auditor Kim Herrenkohl in
January 2004. RP II 166-67; EX 9. The evideﬁce does not establish whether Kuntz
improperly used student course fees to purchase video equipment. A general student course
fee policy dated April 27, 1999, states that “[s]tudent course fees are a means of supplementing
those consumable materials or services that }tuition or state funds cannot cover.” EX 4. A
policy specific to the College of Fine and Performing Arts for Fiscal Years 2001 and 2002
indicates that cinema course fees were to be used for videos, DVDs, and “film equipment.” RP
IV 26-28; EX 24.2. There is 10 evidence that the Internal Auditor ever issued a final audit
report. ‘ '

28.  Mills nevertheless has adamantly and publicly maintained, and still maintéins,
that Kuntz is a “thief” and an “embezzler.” RP III 142-43. He hoped that his statements would

have a negative impact on Kuntz’s reputation. He wanted Kuntz arrested for embezzlement.

He considered it his “onerous duty” to tell people outside his department and the University

that Kuntz had embezzled and stolen money. RP IIl 143. Mills was assiduous in the
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performance of his self—assigned duty. Professor Currier heard Mills telling students that the
theatre faculty had put their trust in an embezzler and a liar. RP III 16-17, 23. Professor
Pulver and Kay Reddell both heard Mills publicly denouncing Kuntz as an embezzler, a cheat,
and a liar at a social function sponsored by the Bellingham Theatre Guild in May 2004. RP III
47-48 (Pulver); RP III 73-74 (Reddell); EX 16. - ' ’
29.  Kuntz was not surﬁrised 'by Mills’s statements about him. “It just seemed like
something Perry would do.” RP II 153-54. He felt people would “just blow off” statements
like that “corﬁing out of Perry’s mouth.” RP II 193. Kuntz did not believe Mills should be
stopped frqm criticizing his use of student course fees. RP II 193, 195. However, he was
concerned that Mills was making public 'stateménts that were hurting the reputation of the
department. RP II 193, 195. Kuntz made his concerns known to Linda Smeins, then Interim

Dean of the College'of Fine and Performing Arts, in-a memorandum dated May 28, 2004. RP

I1193; EX 16.
30.  Professor Mills was suspended by Provost Andrew Bodman in October 2004 on

the recommendation of Dean Carol Edwards. RP II 62; EX 2.1, 3.1. Dean Edwards was new
to Western as.of September 2004. RP II 84. ‘Provost Bodman did not consult with Professor
Kuntz before ordering the suspension. RP II 78. Dean Edwards had consulted with Kuntz, RP
II 84-85, but was not aware that Mills had accused Kuntz of misappropriating student course
fees, RP I 102-04. There is no evidence that the student course fee issue was ever considered
in relation to the charges that were eventually brought against Professér Mills.

Other Faculty and Staf_f

31.  The Hearing Panel made no specific findings relating to other faculty and staff,

although its Judgment assumes a pattern of repeated abuse of students, faculty, and staff alike.

Panel Decision at 9, 11. The Board hereby makes such findings of fact as are necessary to

complete the record on review and to determine the issues before us. .
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32. Professor Currier commoxﬂy heal;d Mills using derogatory terms at faculty
meetings in referring to other colleagues, calling them ““idiots,” ‘maggots,’ the uéual.” RP III
11. She heard Mills making derogatory comments about faculty members in other settings as
well. RP III 16-17. Two students reported to Currier that Mills'told his wﬁting class that, with
the exception of herself and Professor Germain, the Theatre Arts facﬁlty were “total crap who
couldn’t find their .asses ‘wi.th both hands.” RP III .17, 27; EX 3.2. Currier felt “relieved” when.
Mills stopped attending faculty meetings. RP III 12.

| 33.  Professor Kuntz stated that Mills Was disrespectful of colleagues “pretty much -
all the time” at faculty meetings. RP II 128. Mills often ranted at faculty méetings about
killing people. RP II 129, 151-52. Kuqtz and other colleagues did not intervene because they
were afraid of Mills. RP II 152. Professor Pulver said Mills used “aggressive” and -
“slanderous” words at faculty meétings. RP III 44. Colleagues would stop talking when Mills -
talked and were reluctant to interact with him because of his argumentative nature. RP III 44-_
45. Kay Reddell attended and took minutes of departmental meetings. RP IIT 69. At those
meetings Mills would get: angr'y and would yell at colleagues or upset theml in some wﬁy, often
calling them derogatory names. RP III 69-70. ‘

34. Sylvié Tag was the library liaison assigned to work with the Theatre Arts
Department. RP II1.127. Mills said derogatory things to her about Professor Kuntz and others.
RP III 129-30. Convgersations with Mills.“gener'ally would degenerate into talking about othér
people,” and Tag was not very good at asking him to stop. RP III 130. She observed that other
library staff members avoided Mills. RP III 133. Mills became léss of a problem for Tag after
she asked him what kind of things he might be saying about her. RP III 131.

C.  Findings Relating to Students | |

35. The Hearing Panel’s findings of fact relating to student -are

supported by a preponderance of the evidence and are hereby adopted with such modifications
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as the Board finds appropriate to clarify and amplify the Panel’s findings with specific

references to the hearing record.

36. —was a Theatre Arts student who graduated in the spring of 2005.
RP II 154, 155. In the fall of 2004, she gave Department Chair Mark Kuntz a written

complaint about Professor Mi‘lls. RP II 154-55; EX 3.5. Professof Kuntz forwarded her
complaint to Carol Edwards, Dean of the College of Fine and Performing Arts, on or about
October 12, 2004. RP II 84; EX 3.5. |

-had been ld.iagnosed in the fall of 2003 wtth ovarian cancer and httd to
leavé> Western for surgery and ctlemotherapy. RP III 135, 207; EX 3.5. She returned in the .

spring of 2004 and enrolled in Mills’s dramatic writing class, a requirement for her major. RP

| IIT 135-36; EX 3.5. She was not fully recovered, was still bald from chemotherapy, and faced

her insecurities every (tay. RP IT 207; EX 3.5. At first she volunteered, but then expressed
reticence about i)resenting a playwriting piece in class. RP III 136; EX 3.5. In response, Mills
stated, -if you can’t even put up yotlr piece for class then you should have just died of
cancer” or words to similar effect. RP III 137; EX 3.5. Her eyes welled up with tears and her
classmates stared as she cast her work and put it up. EX 3.5.

38, Professor Mills testified that he said something to ‘ike, “If you don’t put
up your work, it’s just as if ydu died of cancer and aren’t here at all” RP III 137. He
acknt)wledgéd that his Words were hard and that.appeared upset by what he said, but he
did not think his words were rude or cruel. RP III 137. He justified his words as “an attempt
to motivate her to consider that art is worth putting yourself out for, and if we don’t produce -
art, it’s just as if we never hétd existed.”l- RP IIT 137. He said he apologized to.aﬁerward
for having ‘to “bend her arm, but it worked.” RP III 137-38. Mills’s testimony on this point
proves only that he remains oblivious to the fact that he, more probably than not, could have

Iﬁotivated- without being cruel to her. As .ndicated, while Mills .suc_ceeded in

getting her to put up her work, his approach was “entirely inappropriate.” EX 3.5.
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39.  The Hearing Panel found that no speéiﬁc set of facts were proved relating to the
oomplaiﬁts of student — While the Board agrees with the Panel that several
witnesses testified and had different perceptions and recollections of what occurred, we find no
signiﬁcam inoon_sistenoies in their testimony. We therefore make such findings of fact as are
necessary to complete the record and to determine the issues before us. | .

40." —was a senior at Western at tﬁe time of the hearing. She took
Theatre 201 from Mills in the fall of 2004. RP IIT 77. On October 7, 2004, she parked in the
faculty lot where she and her boyfriend encountered Miils and a small group of male students.
RP III 77-78; EX 1.1. Mills and the students were standing on or near a sidewalk along thé
1b.ack of the pe‘rfor’m‘ing arts ceﬁtér. RP III 82.n1ad-a Buéh/Cheney bumper sticker on
her car. RP III 78. Mills made some statement to the effect that by voting for Bush,-
wanted the world to die and probably wanted h1m put to death, and that he probably would be

arrested for starting something. RP 1II 78; EX 1.1‘6& that Mills’s statements were
belittling and disrespectful. RP III 79-80.

41. -felt she could not respond to Mills because she was enrolled in his
class and her boyfriend would be taking his class the next quarter. RP III 78, -
crédibly testified that she was afraid of being “pinpointed” in class the way she had seen other
students treated. RP III 78. She mentioned one class in which Mills referred to Puyallup

residents as “white trash.” The commeﬁt offended her because sh'evis from that area. RP III

79. In another class, Mills shouted “Shut up, girl” to a student.- felt badly for her.
RP III 79. - complained to the Provost because Mills’s treatmerllt‘of her and other
students made her feel uncomfortable and intimidated. RP III 78, 79; EX 1.1.

42. -y was one of the students with Mills When‘-parked_ in the

faculty lot. RP IV 37. Mills and the students were all making “side comments” prompted by
her Bush/Cheney bumper sticker. RP IV 37-38. Mills also made some joke that—i
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does not remember about sinkin-car in the La Brea Tar Pits. RP III 87;- RP IV 39.

_did not say anything in response to any of the comments made by Mills and the other

students; she just walked off with “a pissed off sort of face.” RP IV ’401.-and.his
friends decided that -ooyfriend was ‘‘cool,” however, because he exchanged a few

| words with Mills about their mutual taste for éigars. RP IV 40-41.

43.  The Hearing Panel’s findings relating to ~and the October

2004 incident involving the classroom display of a knife generally pertain to matters that are
extraneous to the Statement of Charges. Because our review of the record reveals evidence
that the Panel did not adequately consider, the Panel’s findings relating to—

are not adopted, and the Board substitutes such findings as are necessary to determine the

issues as framed by the Statement of Charges.
44, On or about October 6, 2004, Dean Edwards forwarded to Provost Bodman a

memorandum from Department Chair Mark Kuntz regarding the display of a knife by
Professor Mills in a classroom setting. RP II 73, 107. ~was a student in
Mills’s playwriting class. RP III 91. As she was leaving class, she saw Mills displaying a
knife to two or three other students. RP III 92-93. She told Professor Kuntz what she saw
bécause she felt uneasy about it. RP III 93. She did not observe the other students to react in
any way, but Mills’s display of a knife made her feel unsafe. RP HI 97. It seemed
inappropr-iéte to her that Mills was displaying a knife in a classroom setting. RP III 93.

45, -the student who testified about the incident involving -
-was also one of fhe students to whom Mills was showing his knife. RP IV 41. .
—another studeﬁt(in the class, was writing a play about Lord of the Rings and wanted to
cast -s Gimli the bwarf. RP IV 41-42. —asked- if He had a knife he

could use as a prop. RP IV 42. -respondéd that Mills had a knife and they could just
use his. RP IV 43, - testified to similar effect, stating that he had cast- as “a

REVIEW DECISION 14 . Board of Trustees
Western Washington University

AND FINAL ORDER : Bellingham, Washington




[\

10
1
12
13
14
15
16
17
18
19
20
21
2
23
24
25

26

LI HEEN (- T T

rather rude Hells Angel type” and needed a “large, ugly looking knife.” RP IV 57. According

to - Mills overheard them and volunteered the use of his knife. RP IV 57.
46.  Mills took out his knife and, according to‘ said something to the effect

that you should use a sausage instead of a knife if )}ou"re doing Henry VIII, because someone

will go tell the department chair. RP IV 43, 51. - knew Mills had been in trouble
before for showing a knife in class. RP IV 44, 47. So -Was thinking, “If there’s

anyone in this class who doesn’t like hiin, they’re going to, like, go and run up and tell Mark

| Kuntz.” He then turned around and sa_ RP IV 44-45. Dean Edwérds said

-came to her afterwards bécause he was concerned that he may have gétten Mills
into trouble. RP II 120. - told Edwards that Mﬂls’s display of a knife might have been
diéturbing to other students, but he did not see it the same way. RP I 121.

47. ~described Mills’s knife as “largef than a Swiss Army knife.”

RP III 92. Mills said his knife probably has a four-inch blade. RP 111 114. (NP said
Mills wore the knife on a clip on his waistband. RP IV 43. University policy prohibits the

possession of weapons on campus. RP IV 77; WAC 516—52—020(1). James Shaw, Director of
Public Safety and Chief of Police, indicated that the‘polic_y would prohibit carrying a knife
with a lockable Elade over three and a half inches. RP IV 80.

48. In October 2000, in reéponse to a previous student comblaint, Kuntz had
admonished Mills in Writing,regarding his display of a knife in class. RP II 143-45; RP III
111; EX 7. In September 2001, Kuntz had again warned Mills in writing that he was not to
come to campus with weapoﬁs on his person. EX 19. The Theatre Arts faculty and staff also
addressed a letter in September 2001 to then Déan Bertil van Boer expressing their “real and
tangible fear” occaéioned by Mills’s carrying’ of a regiétereci firearm and a large knife on
campus and in the classroom, together with his belligerent rants about killing people who.

offended hnn RP II 95; RP IV 50; EX 5. Dean vén Boer, aﬁer consulting with the Provost,

‘warned Mills that he should not carry weapons on campus. RP IV 50.
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Other Students
49.  The Hearing Panel made certain findings relating to other students that are

supported by a preponderance of the evidence and that are hereby adopted with such
modifications and additional findings as are necessary to complete the record on review and to
determine the issues before us. | -

50.  Professor Currier at times heard Mills in conversations with students refer to

various students in Currier’s classes as “shit for brains,” “blondies,” and one overweight

student as “a 400-pound canary who warbles nothingness” and “makes him sick.” RP III 18;

EX 3.2.- The student targets of these remarks would sometimes learn about them from other
students and become upset. RP-III 18-19; EX 3.2. Currier also served as an academic advisor
to drama and education students. RP. IIT 14. Students, rﬁostly women, came to her faifly
regularly, as many as four each quarter, complaining of Mills’s treatment of them. RP III 14-
15, 37, 39. Their complaints included Mills’s use of “tag words” such as “stupid liberals” and
“privileged white kids” who were “just sucking on Momma’s teat.” RP III 15, 39. Many
studénts cried when they came to see Currier. RP III 15. Currier referred them to Department
Chair Mark Kuntz to request waivers from Mills’s courses. RP III 15-16. Currier reported her
concerns to Dean Carol Edwards in October 2004 because she wanted to put a stop to Mills’s
mistreatment of students. RP III 25-26; EX 3.2. | | |

| 51. Pfofessor Pulver “all the time” heard Mills using obscenities aﬁd derogatory
language directed at or conceming students, including his favorite “F word,” as in “fucking
lazy girl.” RP III 46, 52. Pul_ver received numerous complaints from students in Mills’s -
classes, mostly female, some of them in tears. RP III 48-49.. Pulver counseled femalé students
not to cry in front of Mills, because “he would find your soft spot and he would go after that
again and again.” RP III 49. He advised gay sfudents who might have to take a ’class from
Mills to sit in the back and keep quiet. RP III 62. Pulver found jt “nauseatiﬁg” to have to give

them such advice. RP III 62.
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52.  Kay Reddell supervised nine student office assistants and frequently had other
students in the office needing some kind of assistance. RP III 66. Mills would yell at the
office assistants or would yell at Reddell in front of students. RP III 68. Students in Mills’s

classes or student assistants would come to Reddell upset and crying after being verbally “beat

|l up” by Mills. RP III 68-69. She recalled one instance in the spring of 2004 when Mills

became very angry with a student aésistant who had failed to return a film to the library. Mills
was iﬁ the office screaming at the student and saying inappropriate things ébout her. RP III 71-
72. P_rofessor Kuntz overheard -thesé remarks from his office. RP II 157; FRP IIT 72. He
testified from oont_emporéneous notes that Mills séid, “You bitch, you sbrewed up.” RP I 157-
58. Then he said, “I would understand if she were missing a leg” and “Is she retarded?;" RP II
158. Other students were present during this outburst. RP IT 158.

53.  Professor Kuntz said the department was always in a “repair mode” trying to
solve the “Perry issue.” RP II 129, 130. At’the request of then Department Chair Thomas
Ward, Kuntz began teaching a playwriting class as an alternative for students who objected to
taking the class from Mills. RP II 129-30, 169. Kuntz also stated that “playing buffer for
students who were upset by Perry . . . has been a part of how we live in the Theatre
Department.” RP IT 130. Kuntz was always receiving student complaints about Mills, “pretty
much every quarter.” RP II 137. While some students had typical unfair grading complaints,‘

others, mostly women, were complaining of derogatory language and being called names in

class. RPII 203, 204. The students were afraid of pressing a formal grievance against Mills.

RP II 204-05. _

54.  Several students testified in support of Professor Mills. -, a 2000
graciuate, took five or six classes from Mills. RP IV 18. He wrote a letter at the time praisipg
Mills to then Déan Bertil van Boer. RP IV 19; EX 20. In-é experience, Mills did not

pick on anyone in particular. He felt it was established that anyone was a target. “It’s like

South Park; there’s no sacred cows.” RP IV 26. -toqk a cinéma claés from Mills
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in the fall of 2004. RP IV 30. He said “[Mills] was ﬁretty oﬁtr‘ageous, and I think he liked to
use shock value to get his students to listen.” RP IV 31. -ad a couple of friends in
class who also liked fhe “cool” things Mills said in élass. RP IV 32.‘aid Mills was
“pretty much an equal opportunist griper; he would pick on pretty much everybody.” RP IV
33, | | |

55. —said he knew Mills well enough to understénd that he did not take
“direct pot shots at you,” but was just trying to motivate you. RP IV 48. He said there were
occasioné when Mills uéed a characferistic like gender or sexual preferenée'és a way of
targeting students to motivate them. RP IV 50. He said Mills called him “F at'Bo’y,”_But that
did not bother him. RP IV 50. He said other students are not as strong as he and did not really
undérstand “subtext” or “context.” RP IV 50. Té them, Mills was “just an old curmudgeon.”
RP FV 51. A lot of students told-my were “scared to take Perry’s class.” RP IV 53.
Askéd whether they were afraid of receiving a bad grade or being embarrassed in class,

answered, “Well, I think a little of both.” RP IV 53.
56.  The evidence supports a finding that Professor Mills appealed tq a core group of

studeﬁts who .are steadfastly loyal to him. Exhibit 25 consists of 22 supportive letters, half of

promotion in 1998. The tenor of these letters is highly laudatory of Mills’s teaching. Exhibjt
26, on the other hand, consists of six student complaints over a period ranging from fall 1998

through spring 2004. These letters strike a markedly different but consistent tone.

57.  One student, - complained in April 2004 that Mills spends

class time “spouting off” on why ‘_‘youth are so stupid and why Christians, particularly

Catholics, are the worst people on the planet.” EX 26.1. -complained that Mills flat

out calls his students stupid. EX 26.1. When one student was absent from class, Mills

informed the entire class how happy he was the student was not there. EX 26.2. Another -
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student related to -that when he questioned something Mills- had said about

Christianity, Mills told him he should be castrated. EX 26.2.

58. COm?Iained in December 2002 that Mills showed little

respect for students, lecturing them in a degrading"and offensive way; EX 26.3. The student

requested ‘that his identify not be revealed to Mills because his grade was still at Mills’s
discretion. EX 26.4.~wrote in December 2000 that Mills’s lectures had little to do |
with the ﬁlms shown in class and more to do with the stupidity of his students and criticism of |
the Catholic Church. She said students were not willing to speak up in class because Mills

called them stupid if they disagreed with his views. EX 26.5.

- 59. ~writing in November 1998, asked to be withdrawn from Mills’s

class without penalty, complaining that Mills was demeaning and intimidating to students,
using harsh profanities and telling them they were stupid. She said many students, including
herself, never offered their thoughts in class for fear of being told how stupid or ridiculous they

were. EX 26.8. A “concerned ‘student,” also writing in November 1998, complained that Mills

|| made demeaning comments about women, continually told students how stupid they were, and

‘went on to demean faculty colleagues. Among other things, Mills told students to “buy your

moms skimpy dreéses and a motorcycle and then sex_ld them to me, but first they have to be
naked.” The student was afraid to discuss these concerns with Mills for fear of him “cursing |
obscenities” at the student. EX 26.9. .Another student," complained that Mills
insultéd' the intelligence of studenté, frequently made sexual cormﬁents, and generally taught in

a degrading manner. She indicated that she was dropping the class for those reasons. EX

26.10.

60.  Even the letters from students who were supportive of Mills tend to bear out the

complaints of those who were not. '~for example, noted with approval the

“comedic and shocking” nature of Mills’s lectures and berated fellow students for their lack of
maturity. EX 25.4. -Iiked Mills’s classes because his honesty seemed so harsh to
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some students that they actually dropped the class and then she did not have to be in class with

a bunch of people who just wanted a “baby sitter” for a teacher. EX 25.6.-iked

Mills’s “colorful antics” and his willingness to admonish those who were lazy or “merely

'stupid.” EX 25.7. —ikewise thanked Mills for not tolerating “stupidity and

ignorance.” EX 25.9.

61. ~perhaps summed it up best when she wrote appreciatively to

Mills: “I hope you are doing well, and that there are a few gems amongst the shitheads and
cretins in your classroom every now and again. Also in the department. Good lord.” EX 25.8.
These and other student comments in praise of Mills reflect an easy familiarity with Mills’s

evident penchant for engaging favored students in his pastime of belittling and speaking ill of

other students and faculty members.

D. Findings Relating to Notice

62.  The Hearing Panel made only generalized findings relating to what notice

Professor Mills may have been given in the past concerning the propriety of his behaviors.

Accordingly, we make such additional findings as are necessary to complete the record and to

determine the issues before us.

63.  Dean Carol Edwards saw an “ongoing problem” with Professor Mills as
indicated by his personnel file and fhe current complaints about him. RP II 94. In her view,
Mills’s acﬁons had impacted the department for years. RP II 97. She stated that “people have
tiptoed around, not engaged in the type of activities that faculty memberé engage in and
collegial work enviromﬁent in which everybody is comfortable and safe.” RP II 97. She
indicated that the faculty members who came forward with complaintg were fearful of
retaliation. RP II 98. As the new Dean, Edwards was not surprised that faculty members
would bring unresolved issues from the past to her éttention. RP II 105-06. |

64. Pro.fess.or Mills was denied a.promotiqn to the rank of Professor in 1998-99. RP
III 102; EX 18. Then Départment Chair Thomas Ward recommended against a promotion
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based in part on demonstrated- weaknesses in the areas of teaching and service. EX 18.
Weaknesses in teaching included using foul language with and toward students, employing a-
combative teaching style, discussing other faculty members with students in a derogatory and

demeaning manner, enjoying his wit at the expense of students, and berating and demeaning

'students in the guise of humor. Also cited was an extremely high student complaint rate. EX

18.2-18.3. Weaknesses in service included using foul language with and toward theatre faculty
and staff, employing a combative tone with faculty members, and berating and demeaning
colleagues in the guise of humor. EX 18.3. |

65. In Qctobe_r 2000,. Department Chair Mark Kuntz admonished Mills in writing
about his making of off-color remarks concerning colleagues, women, gay students, and
minority populations. RP II 145; EX 7. The letter directed Mills’s attention to Sectioné of the
Code of Facuity Ethics, where it is stated that “faculty avoid and condemn éexual harassment,
intimidation, and exploita'tion‘ of students.” RP II 145; EX 7.1-7.2. The letter fﬁrther informed
Mills that the Faculty Handbook required the adherence of faculty members to the Code of
Faculty Ethics. EX 7.2. The letter concluded by waming Mills that “[y]Jour behavior must
change.” EX 7.2.

66. In Séptember 2001, Kuntz addressed to Mills what he described as “third in
series of merhos and another in a line of communicaﬁon_s we have had concerning your
_behavibr.” EX 19. The letter lamented that Kuntz’s continued attempt to remedy a substantial

problem had been received with deaf ears. While acknowledging Mills’s free speech rights,

the letter admonished Mills as follows: “Your behavior scares people.  You know it. Your

repeated need to express your.‘ desire to ‘kill’ people is not appropriate, and will stop . . . Your
lack of sensitivity or care about the needs of students, staff, and colleagues must stop.” The
letter concluded by requesting a meeting with Mills to work out a strategy for ensuring that

Mills would come to work unarmed, make a concerted effort to be cdllegial, and generate a
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communication approach that allowed for his free speech rights while taking into account the

individual rights of others.
E. Findings' Relating to Petitioner’s State of Mind

67.  The Hearing Panel, in Part A of its Judglﬁent, made certéih factual findings
relating to Professor Mills’s state of mind that are supported by a preponderance of the
evidence and that are hereby adopted with such modifications and additions as the Board finds
necessary to clarify and complete the record and to determine the issues before us. However,
we do not adopt certain other findings that the Hearing Panel made based on demeanor
evidence. Nor do we adopt as findings those portions of the Panel’s Judgment that are
properly set forth as conclusions of law.

68.  Mills admitted using derogatory terms toward faculty colleagues and said he
had done so for the last five years. RP III 103. Yet he did not recall telling Professor Currier
to keep her legs closed or calling her sexually derogatory names. RP III 115, 144. He
nevertheless suggested that Currier may have contributed by acting in a certain way. RP III

163~64. Mills also did not recall .calling Professor Pulver a faggot, but said it would not

-surprise him if he did. RP I 134. He could not recall calling Kay Reddell a stupid bitch. RP

IT 138.
69. Mills was familiar with the 1998 memorandum from then Department Chair

Thomas AWard recommending that he be denied a promotion to Professor. RP III 145; EX 18.
Yet he deﬁiegi having been put on notice that parts of his behavior were not acceptable. RP III -
147. He denied berating and demeaning students and colleagues. RP III 147. He denied using
humor to belittle students and others. vRP' III '1 77. He brushed off the concerns raised by Mark
Kuntz in 2001 about his talk of killing beople. RP III 148; EX 19. He dismissed concerns that
his behaviors frightened people, insisting that nobody was afraid of him. RP III 173-75.

70.  Mills suggested:that he might do again what he did to-.even
though he acknowledged that his behavior toward her was “brutal.” RP III 154-55. 'He
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justified his “casual attitude toward Angld-Saxon words” as something he just picked up from
his students who talk that way. RP III 160. He denied any reSponsiBility for his Behaviors. RP
III 160. He did not know Whethéf having tenure allowed him to use derogatory language
toward faculty and students. RP III 161. He summed up the witnesses against him as “a bunch
of people whb didn’t think [what he said] was funny when I did.” RP III 164.

71.  Professor Mills often behaves in a manner that is aggressive. He regularly
provokes students and others. Mills knows that hi_s actions and comments induce stress and he
intends both the ‘good and the bad ponsequenceé of his verbal acts. He knowingly and
intentionally engages in these acts. He engages in such conduct in part for the purpose of
stimulating students to rise above themselves, separating those students he considers good
from those he considers bad. His behavior is not, however, simply a matter of pedagogical
technique, nor does he use it selectively or judiciously solely to teach. Provocation is part of
his personality. Provocation is characteristic of his customary approach to faculty, studenfs,
and staff alike. |

72.  Professor Mills knows, unde_rstands, and even expects that some recipients of
his words wiil be deeply upset and disturbed, and that not all of them will be able to respond
positively to his challenge. While on occasion he truly may not have formed a prior specific
fnalice for the particular person to whom he is then uttering his words, he shows continuing
disrespect to that class or group of persons he knows always to be present, those who are not

able to or choose not to rise to his challenge, often for fear of retribution.

II. CONCLUSIONS OF LAW

A. Governing Law and Jurisdiction

1. This is an adjudicative proceeding governed by- the Administrative Procedure
Act, chapter 34.05 RCW (“APA”), and by Articles XV, XVI, and XVII of the Western
Washington University Faculty Handbook. This Board sits in its quasi-judicial capacity and

constitutes the University’s “reviewing officers” for purposes of RCW 34.05.464.
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2. The Petitioner is a tenured faculty member covered under and subject to the
provisions of the Faculty Handbook. Handbook, Art. IT § C. The petition for review seeks
review of a proposed “severe sanction,” was timely filed, and is otherwise proper. Art. XVII
§ 4.a. This Board has jurisdiction over the person and subject matter herein. |

B. Standards of Review

3 Both the Hearing Panel Decision and the President’s Decision are before the
Board for review. Art. XVII § 3. Also before us is the Hearing.Panel’s reconsidered Decision
on Remand. Art. XVII § 4.c. The Board’s review is to be “primarily based on the record of
the panel hearing,” and no new evidence may be considered. Art. XVII § 4.a. The University

through its Provost bears the burden of proof by a preponderance of the evidence considered

as a whole. Art. XVII § 2.1.

4. Our review is de novo both as to findings of fact and conclusions of law.
Pursuant to RCW 34.05.464(4), we exercise all the'decision-méking power that -we would
have had to decide and enter the final order had we presided over the Panel hearing, except to
the extent that the issues subject to review are limited by a “provision of law” or by us upon
notice to the parties. |

5. We accept that the Faculty Handbook, Art. XVII § 4.b, may be regarded as' a
“provision of law” for purposes of RCW 34.05.464(4). There it is provided that the Board
shall make one of the following determinations: (1) affirm the Panel’s decision; (2) reverse or
amend tﬁe Panel’s decision; or (3) remand for further proceedings. Any decision to reverse,
amend, or refnand must be based ‘on findings by the Board that (1) the Panel’s decision was

arbitrary or capricious; (2) the procedures followed by the Panel in reaching its decision were '

| materially and prejudicially unfair or not it accordance with the law or University rules or

regulations; or.(3) the Board’s review has revealed the importance of evidence which the

Panel did not adequately consider.
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6. -~ The conclusion that our review is de novo is not limited by the provisions of
Art. XVII § 4.b. The term “decision” as used in Art. XVII § 4.b refers to the Hearing Panel’s
qultimate recommendation regarding the imposition of sanctions. While thé Board must either
affirm that decisibn, reverse or amend the decision, or remand for further proéeedings,
nothing in Art. XVII § 4.b limits the Board’s aufhority under RCW 34.05.464(4) to make its
'own factual bﬁndings and legal conclusions in reaching its decision to affirm, reverse or
amend, or remand. The APA afﬁmatively requires ﬁs to make such findings and conclusions.
RCW 34.05.461(3). The Petitioner implicitly concedes tha_t our review ils de novo to the
extent that he requests us both to find that the Panel’s oonclusions are not supported by the
evidence and to reverse the Panel’s decision. We do not “reverse” a factual finding or legal
conclusion; we reverse a “decision” or “judgment.” The Petitioner does not explain how we
could reverse the Panel’s decision without modifying its findings or conclusions as necessary
to conform to our substituted judgment. |

7. We reject the argument of Petitioner’s counsel, advén‘déd during oral argument,
that our review of legal questions is somehow limited by the “arbitrary and capribcious”.

standard under Art. XVII § 4b. Agency action that is “arbitrary and capricious” includes

action that is erroneous as a matter of law. Helland v. King County Civil Service

Commission, 84 Wn.2d 858, 863 (1975); Matter of Stockwell, 28 Wn. App. 295, 302 (1981).

Our review of legal questions, including the-application of law to the facts, is thus de novo and

is not limited by Art. XVII § 4.b.

. 8. We likewise reject the argument that Art. XVII § 4.b limits our review of.

factual findings. The standard there set forth permits us to amend the Panel’s decision if our -

review of the record reveals the importance of evidence that the Panel did not “adequately
coﬁsider.,” Petitioner urges us to conclude that we caﬁ modify the Panel’s factual findings
only if we find important evidence that the Panel did not consider at all. Aé discussed, the

Petitioner confuses the Board’s authority under the Faculty Handbook to modify the Panel’s
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decision and the Board’s authority under the APA to modify factual findings. We decline for
any purpose to read the word “adequately” out of the standard set forth in Art. XVII'§ 4.b. If
“adequate consideration” of the evidence is to mean anything, it necessarily provides for de
novo review of factual findings by the Board. .
9.A Our review of factual findings and légal conclusions is limited by Art. XVII §
4.5 only to the extent that we are required to make certain ﬁndings as set forth in the Faculty
Handbook if our decision is to reverse, amend, or remand the Panel’s decision. Further, any
decision by the Board to reverse or amend the Panel’s decision without remanding for further
proceedings must include a finding that, and an explanation as to why, further proceedings are
not advisable.
C.A Standards for Imposition of Severe Sanctions

10.  Review by the Board of Trustees is available only when a faculty member is

subject to the imposition of a “severe sanction.” Art. XVII § 4.a. A severe sanction includes

dismissal for cause. Art. XVIL. Severe sanctions other than dismissal “are those that involve
reduction in salary or temporary suspension with or without pay.” Art. XVIL.

11.  Initially we must address the Petitioner’s contention that the Provost cannot
“appeal” the President’s recommendation affirming the Hearing Panel’s recommendation of a
suspension rather than a dismissal. The Faculty Handbook provides that either party may
appeal a Hearing‘Panel decision to the President. Art. XVII § 3.a. At the next level of
review, the Handbook provides that the President, upon request of the faculty member, will
transmit the hearing record to the Board of Trustees. Art. XVII § 4.a. .

12. The present appeal is properly before the Board “upon request of the faculty
member.” In response, the Provost asks the Board to review the record and to conclude that
dismissal is thé appropriate remedy. The Provost made the same reqﬁest of the Hearing Panel
and of the President. Since the Board’s review is de novo, the Provost’s renewed request is

not improper. The Board is not bound by the recorhmendations of the Hearing Panel or the
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President. We may substitute our judgment for theirs, with or without the Provost’s request
that we do so. | -
13.° Adequate cause for the imposition of a severe sanction, including dismissal for
cause, is defined in Art. XV § F. See Art. XV § F B, Art. XVT; Art. XVIL. In pertinent part,
“[a] faculty member covered under the Faculty Handbook may be dismissed for cause from
his or her position only for one or more of the following reasons: |
(1) [a] serious and persistent neglect of faculty duties . . . [and/or] . . .

(5) [i]ntentional and malicious interference with the scientific, scholarly,
and academic activities of others.” '

Art. XV § F.B. In pertinent part, those same conduct sfandards define adequate cause for
severe sanctions other than dismissal. Art. XVI. We will refér to these conduct standards
;espéctively as the § F.B(1) “neglect of faculty duties” standard aﬁd the § F.B(5) “inteﬁtional
an& malicious interference” standard. .

14.  The “intentional aﬁd malicious interference” standard under § F.B(5) is a
substantive conduct standard that is not be confused with an overarching standard under Art.
XV § FA for detéxmining whether faculty misconduct under § F.B warrants dismissal for
cause. Under Art. XV § F.A, to warrant a dismissal for cause where the faculty member’s
conduct is alleged to have adversely affected another person, the éonduct must “in an
intentional and malicious way” adversely affect the other person’s ability to carry out his or
her academic, scholarly, or professional University responsibilities. To warrant a severe
saﬁction other than dismissal, the conduct must “in a substantial way” affect the other
person’s ability to carry oﬁt his or her academic, schblaﬁy, or professional rights or
responsibilities. Art. XVL |

15. ‘The Faculty Handbook does not define the terms “intentional” and
“malicious.” Nor did we find that the Heaﬂng Panel was guided by ‘any clear definitions of
those terms. Consequehtiy, we were unable to ascertain ho§v the Panel reached the conclusion

that the Petitionet’s conduct toward others was often “intentional,” but not “malicious.” Clear
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definitions ‘are essential both for the purpose of deténnining whether a faculty member’s
conduct violates the § F.B(5) “intentional and ﬁalicibus interference” standard and for the
independent purpose of determining under § F.A whether faculty misconduct under § F.B
warrants dismissal for cause where the misconduct is alleged to have adversely affected
another person. -

16.  We construe undefined terms in the Faculty Handbook in their-ordinary sehse

with reference to a standard dictionary. Miller v. City of Tacoma, 138 Wn.2d 318, 327

(1999). An “intent” is the mental resolution or determination to do some acf, and an

' “intentional” act is done with the aim of carrying out the'act. Black’s Law Dictionary (7" Ed.

1999). A “malicious™ act, or an act done with “malice,” is one that is substantially certain to
cause injury and that is done without just cause or excuse or in reckless disregard of the law or
of a person’s rights. Id. |

17. The University through its Provost alleges thaf the Petitioner’s conduct
.violat;d both the § F.B(1) “neglect of féculty duties” stgndard and the § F.B(5) “intentional}
and malicious interference” standard and that such conduct adversely affected other persons.
We must therefore consider the application of the terms “intentional” and “malicious” to each
of these standards. |

18.  If we find under § F.B(1) that the Petitioner’s conduct constituted “a serious
and persistent neglect of -faculty duties,” we‘ must -then apply the above definitions of
“intentional” and “malicious” to determine v;fhether the conduct interfered in an intentional
and malicious way with the other persons’ ability to carry out their academic, scholarly, or
professional responsibilities. If 'it did, the Petitioner- may be dismissed for cause. If it did not,
we then must consider whether the condﬁct‘ interfered in a substantial way with the other
persons’ ability to carry out their academic, scholarly; or professional respdﬂsibilities. If it

did, the Petitioner may be‘subjected to severe sanctions other than dismissal, such as the two-

quarter suspension recommended by the Hearing Panel.
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19. Under § F.B(5), however, we initially apply the definitions of “intentional” and
“mélicibus” directly to the substantive conduct standard to determine whethér a violation
occurred. If we find, applying those definitions, that the conduct constituted “intentional and
rﬁalicious interference with the scientific, scholarly, and academic activities of others,” we
then inquire whether the conduct adversely affected the ability of others to carry out their
responsbibilities in an “intentional and malicious way” (warranting dismissal for cause) or in a
“substantial way” (warranting severe sanctions other than di‘smissal).3 We therefore agree
with Petitioner’s counsel that a violation under § F.B(5) always requires proof of intentional |
and malicious interference, because that is an essential element of the conduct standard itself.
However, we rejeét Petitioner’s argument that a violation of the § F.B(1) neglect of duties
standard also requires proof of intentional and malicious interference. Such proof is required
under §§ F.A and F.B(1) only when the proposed sanction is dismissal for cause.

20.  One further distinction must be drawn bétween the § F.B(1) neglect of duty
standard and the § F.B(5) malicious interference standard. A violation of § ‘F.B(l) requires

that the neglect of faculty duties be both serious and persistent. The element of persistence

requires that the violation be shown to have occurred repeatedly over time. In contrast, a

violation of § F.B(5) may be predicated upon a single instance of intentional and malicious °

interference with the scientific, scholarly, or academic activities of others.

21.  We next address the Petitioner’s contention that a violation of the § F.B(1)

néglect of duties standard cannot be based upon violations of the Code of Faculty Ethics. As

? The Hearing Panel, in its Decision on Remand, at 3-4, concludes that conduct alone is never sufficient-
for the imposition of sanctions. Thus, if the alleged conduct is “intentional and malicious interference with the
scientific, scholarly, and academic activities of others,” Art. XV § F.B.S, and if such conduct is alleged to have
adversely affected another person, then, in order to warrant dismissal for cause, “the impact of the faculty
member’s behavior must have affected. the other person’s ability to. carry out his or her academic, scholarly, or
professional University responsibilities in an intentional and malicious way,” Art. XV § F.A. As a practical
matter, the Board of Trustees perceives no substantive difference between conduct constituting “intentional and
malicious interference with the academic activities of others” and conduct “affecting another person’s ability to

'cany out their academic responsibilities in an intentional and malicious way.” For the reasons previously stated,

however, we nonetheless adopt the Hearing Panel’s reasoning and have modified our conclusion accordingly.
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discussed, a “serious and persistgnt neglect of faculty duties” constitutes grounds fo—r severe
sanctions under Art. XV (dismissal) or Art. XVI (other severe sanctions) of the Faculty
Handbook. Art. XV § F.A expressly provides that “faculty responsibilities” are those listed .
under Art. III §§ C and D. Art. III § D.1.a in turn provides that “[ﬂaculty members have an
obﬁgation to adhere to and behave in keeping with the principles of faculty conduct contained
in the Code of Faculty Ethics.” Art I § D.1.a further incOrporatés the Code of Faculty
Ethics by reference -to Appendix F of the Faculty Handbbok. We construe the phrases
“faculty duties” under-§ F.B(1) and “faculty responsibilities” under § F.A in their ordinary
sense as synonyms of .“faculty obligations” under Art. IIl § D.l.a. We therefore reject as
meritless the Petitioner’s contention that violations of the Code of Faculty Ethics cannot serve
as grounds for dismissal or other severe sanctions under the § F.B(1) neglect of faculty duties
standard. | | |
22.  In accordance with the Statement of Charges ‘(Exhibit 17), dismiséél for cause
or other severe sanction may be warranted under the § F.B(1) neglect of faculty duties
standard if the proven facts, or some set of proven facts, establish that the Petitioner seriously

and persistently violated one or more of the following provisions of the Code of Faculty
Ethics:

Section 1 :
Western faculty members, guided by a deep conviction of the worth and dignity of their role in

~ the advancement and dissemination of knowledge, recognize the special responsibilities placed
upon them as scholars. Their primary responsibility to their respective subjects is to seek and
state the truth as they, in consequence of their academic competence, perceive it. To this end
faculty energies are devoted to developing and-improving their scholarly competence. They
accept - the obligation to exercise self-discipline and judgment in using, extending and
transmitting knowledge. They practice intellectual honesty. When subsidiary interests are
followed, they must insure that these interests do not senously compromise freedom of inquiry

nor the fulfillment of academic responsibilities.

. Section 2
As teachers, the Western faculty .encourage the free pursuit of learning by students, and

demonstrate by example the best scholarly standards of their respective disciplines. The faculty
respect students as individuals and adhere to their designated role as intellectual guides and
counselors, make every effort to foster honest academic conduct and to assure that evaluations of
students reflect their actual performance. The faculty avoid and condemn sexual harassment,
. intimidation, and the exploitation of students. The confidential nature of the relationship between
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professor -and student is respected, and any exploitation of students for private advantage is
avoided by the faculty member who acknowledges significant assistance from them. Faculty
strive to help students develop high standards of academic competency and respect for academic

freedom.

Section 4 :

As a colleague, the Western faculty member has special obligations that derive from membership
in the community of scholars. These include respect for, and defense of, the free inquiry of
associates and, inh the exchange of criticism and ideas, the respect for the opinions of others.
Faculty members acknowledge the contributions of their colleagues and strive to be fair in their
professional judgment of colleagues. Each accepts his/her share of faculty responsibilitiés for the

governance of the institution.

23, Additional context for these ethical standards is provided in-the Preface to the
Coae of Faculty Ethics. There it is stated that “[mjembership in the academic community and
in the faculty of Western Washington University imposes upon faculty a range of obligations
beyond that currently accepted by the members of the wider society.” Among these are the
“obligations to respect the dignity of others; to ackﬁowledge the right of others to express
differing opinions; [and] to foster learning.” The Code of Faculty Ethics recogxlizes that “[a]
professional fapulty, as guardian of academic values, serves as the instrument of disciplinary
action againsf unjustified assaults upon those values by its own membefs.”

24. | In accordance with the Stafement of Charges (Exhibitl 17), dismissal for cause
or other severe sanctioﬁ may be warranted under the § F.B(5) “ihtentional and malicious
interference standard” if any set of proven facts establishes that the Petitioner intentionall.y and
maliciously interfered with the scientiﬁc, "scholarly., 'énd academic activities of others. A

violation of the intentional and malicious interference standard need not be predicated upon the

' violation of any provision of the Code of F aculty Ethics.

'D. Constitutional Issues

25.  We next address those matters with respect to which the Petitioner raises-

objections based on his assertion of certain constitutional rights under the First and Fourteenth
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Amendments. Petitioner does not, and could not, assert a First Amendment privilege to call a
female colleague a “cunt;” a male colléague a “faggot,” or an adminiétrative assistant a “stupi{i
bitch.” He does, howeyer, assert First' Amendment privileges with respect to his public
statements concerning Mark Kuntz’s use of student course fees, his in-class statements to
_md his out-of-class statements to_ He also contends that the
Code of Faculty Ethics is unconstitutionally vague or overbroad for purposes of the First and
Fourteenth Amendments. Finally, the Petitioner contends that he cannot be disciplined for

misconduct toward Kay Reddell with which he was never charged. We address each of these

assertions in turn.

Student Course Fees

26.  Student course fees are public funds that are to be used only for the purpose for

| which they are assessed. We cannot determine on the record before us whether Professor

Kuntz properly used cinema course fees to purchase video equipment, nor need we make such
a determination. At issue is whether Mills could be discipiined for criticizing Kuntz’s
expeﬁditures of student course fees, irrespective of the propriety of such expenditures.

27.  The evidence f;hat Mills was angry at Kuntz for “ripping the throat” out of what
Mills regarded as “his program” supports a legal conclusion that Mills had a private grievance
against Kuﬁtz. Statements concerning matters of personal interest are not protected by the

First Amendment. Connick v. Myers, 461 .U.S. 138, 147 (1983). We nonetheless conclude

that the proper use of student course fees legitimately touches upon a matter of public concern.

Under Pickering v. Board of Education, 3.91 U.S. 563, 568 (1968), we would balance the

Petitioner’s interests as a citizen in commenting upon matters of public concern and the

interests of the University, as employer, in promoting the efficiency of the public services it
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performs through its employees. For our present purposes, however, we will assume, without
concluding, that the Petitioner’s interests are not outweighed by the University’s interests.
28.  The First Amendment does not protect defamatory statements made with actual

malice in the éase of public officials, New York Times Co. v. Sullivan, 376 U.S. 254 (1964), df |

negligently in the case of private persons, Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).

No reasonable person could conciude that Mills was justified in publicly denouncing Professor
Kuntz as a thief and an embezzler. Mills made those stateménts to students, colleagues, and -
others knowing the statements to be false or with reckless indifference to their truth or falsity.

We further conclude that the statements were inade “intentionally and maliciously” within the

| meaning of the Faculty Handbook. Mills expressly intended to injure Kuntz’s r‘eputation.A

29. We névertheless conclude, based on the evidence, that Mills’s statements did
not in any way “adversely affect” or “.interfere” with Kuntz’s ability to carry out his academic’
or professionél responsibilities.  Professor Mills therefore cannot be disciplined for his
statements concerning Professor Kuntz’s use of student course fees. Additionally, we conclide
that Mills was néver charged with having made those statements ;and that such statements were

never considered by the University as a motivating factor in bringing disciplinary action

against him.

30. = Professor Mills’s in-class statement td‘to the effect that she might

as well have died of cancer was gratuitous and cruel. The statement served no legitimate

pedagogical purpose, was not germane to the subject matter of the course, and was a-

pérticularly egregious instance -of emotional abuse, intimidation, exploitation, and Professor
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Mills’s characteristic inability to exercise appropriate self-diécipline and restraint in dealing

with students’ personal and academic challenges.

31.  While academic freedom is recognized as a core First Amendment right,

Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957), the courts have generally declined to

delineate its precise contours, Garcetti v. Ceballos, 126 S.Ct. 1951, 1962 (2006); California

Teachers Association v. State Board of Education, 271 F.3d 1141, 1148 (9" Cir. 2001). The

courts have likewise refrained from interfering with an educational institution’s genuinely

“academic decisions, University of Michigan v. Ewing, 474 U.S. 214, 225 (1985), or with the

lawful exercise of the institution’s own essential freedoms to determine what may be taught,

how it will be taught, and who will teach it, Sweezy, 354 U.S. at 263.

32.  Westem Washington University, through its Faculty Senate and Board of
Trustees, has adopted certain standards with respect to how its courses will be taught. Th‘ose.
standards are set forth in the Code of Faculty Ethics. .In the spirit of shared governance,
péu‘ticularly with respect to academic matters, thatv Code recognizes that “[a] pfofessional
faculty, as guardian of academic values, serves as the instrument of ‘disciplinary'action against
unjustified assaults upon those values by its own members.” Faculty Handbook, Appendix F.
This Board will not lightly disturb the considered academic; judgment of a Faculty Hearing

Panel that the Petitioner’s mistreatment of —constituted an unjustified assault on

the institution’s corée academic values.

33.  While teachers do not shed their constitutional rights at the schoolhouse gate,

schools can restrict speech that sﬁbstantially interferes with schoolwork or discipline. Tinker |

v. Des Moines Independent Community. School Distriét, 393 U.S. 503, 506-08 (1969). And

while academic freedom protects classroom speech that is germane to the subject matter,
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Hardy v. Jefferson Community College, 260 F.3d 671, 679 (6% Cir. 2001), classroom speech is

not germane if it bears no reasonable relation to the course content and is contrary to a policy

regulating speech that the institution has determined to be disruptive of the educational

process, even where such speech is ostensibly used for the purpose of motivating students to

perform. Bonnell v. Lorenze, 241 F.3d 800, 820 (6th Cir. 2001); Martin v. Parrish, 805 F.2d

583, 585-86 (S‘h‘Cir. 1986). Since the classroom is not a public forum, the Universify can
impose reasonable restrictions on classroom speech that relate to legitirﬁate pedagogical

concerns such as ensuring that students are not verbally abused and intimidated. Hazelwood

School District v. Kuhlmeier, 484 U.S. 260, 267-73 (1988); Piggee v. Carl Sandburg College,

__F.3d__,2006 WL 2771669 (7% Cir. 2006).

34.  With respect to the location of the incident involving- the

evidence does not establish that a restricted faculty parking lot or the rear entrance to the
performing arts center would be considered. an open public forum for purposes of First
Amendment forum analysis. Nor is there any evidence that the University has designated the

campus as a whole as an open or even limited public forum. :

35.  Imespective of the forum, at least some of Mills’s statements directed at

hlearly constituted protected political speech, while other statements as clearly did

not. Certainly his statements regarding President Bush were priviléged. However, his

statement about sinking—éar in the La Brea Tar Pits was not political speech, but

merely a juvenile taunt intended to provok- and to amuse Mills’s young friends at
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36.  Whether political or nonpolitical in nature, we nevertheless disregard all of

Mills’s statements to or conceming-)ecause they were not the sort of statements that

could reasonably be regarded as violating any provision of the Faculty Handbook or Code of

Ethics. What does concern us is -redible testimony that she felt she could not

respond to Mills for fear of being “pinpointed” in his class the way she had seen other students

treated. While the Petitioner. should not be disciplined for his statements to-n the

parking lot, he can and must be held accountable for his creation of an intimidating classroom

environment in which students are reluctant to exercise their own First Amendment rights for

fear of retribution.

Code of Faculty Ethics

37.  The Petitioner contends that the Code of Faculty Ethics is unconstitutionally

|| vague or overbroad for purposes of the First and Fourteenth Amendments. Generally, a

standard of ethical conduct is unconstitutionally vague or overbroad if the standard fails to

provide reasonable notice of what conduct is prohibited or if it sweeps in protected speech or

expressive conduct. Grayned v. City of Rockford, 408 U.S. 104 (1972). '

38.  The Code of Faculty Ethics is the product of the faculty’s own self-governance

| in matters relating to academic freedom and standards of professional conduct. Section 9 of

the Code states a presumption that “members of the Western faculty will find this Code of
Ethics an adequate guide for the choices they must make in the fulfillment of their academic
functions.” We concur with the President’s conclusion that “[t]he Code of Bthics is

sufficiently clear and precise to allow each member of the faculty to know what is required.”

President’s Decision at 3.
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39.  Due process does not require an academic institution to expressly prohibit every
imaginable inappropriate action by its faculty. Ward v. Hickey, 996 F.2d 448, 454 (1* Cir.
1993). Nor is perfect clarity required even when a policy regulates protected speech.

California Teachers Association; 271 F.3d at 1150. Condemned to the use of words, we can

never expect mathematical certainty from our language. Grayned, 408 U.S. at 110.

40.  Ethical standards requiring faculty members to respect the dignity and opiniéns
of colleagues and to respect students as individuals, while broadly phrased and lacking in
mathematical precision, are sufficiently clear to have put the Petitioner on notice that such
standards prohibited his nearly unimaginable words directed to Deborah Currier, Gregory
Pulver, Kay Reddell, and—It is unreasonable for the Petitioner to expect that the
Code of Faculty Ethics should have to spell out that faculty members cannot verbal_ly abuse or
miimidate colleagues and students based on personal characteristics such as _gender, sexual
orientation, or physically-debilitating diseases. |

41. Even a v;'orkplace policy that is unconstitutionally vagﬁe on its face is not
unconstitutionally vague as applied if it is coupled with sufficient notice of what conduct is

proscribed. Stastny v. Board of Trustees of Central Washington University, 32 Wn. App. 239,

254 (1982), review denied, 98 Wn.2d 1001 (1982), cert. denied, 460 U.S. 1071 (1983). A
faculty member has sufficient hotice of What conduct is proscribed if, based on existiﬁg _
policies, discussions, and othér communications, it is reasonable for the institution to expect ‘
the facﬁlty member fo know that his conduct was prohibited. Ward, 996 F.2d at 454. A .
teacher thus has fair notice when he has repeatedly been warned that his behaviors will not be
tolerated. Simmoﬁs v. Vancouver School District, 41 Wn. App. 365, 372 (1985), review
denied, 104 Wn.2d 1018 (1985). Particularly instructive is Sinnot v. Skagit Valléy Collegé, 49
Wn. App. 878, 886-87 (1987), review deﬁied, 110 Wn.2d 1010 (1988), holding that workplace

conduct standards were not unconstitutionally vague as applied where a tenured instructor was

Board of Trustees
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terminated after repeatedly being warned that the conduct standards prohibited his profanity

and derogatory statements about other faculty members.

42. The Petitioner’s reliance on Cohen v. San Bernardino Valley College, 92 F.3d

968 (9™ Cir. 1996), is misplaced. In that case, a professor was disciplined without previously
being warned that a new sexual harassment policy prohibited classroom statements that the

College had tolerated for years. Petitioner Mills was put on notice as early as 1998, when he

‘was denied a promotion, that certain conduct was not appropriate. He was wamned again in

2000 and 2001 that his inappropriate behaviors must stop. He was specifically told that such
behaviors did not conform to the standards of conduct set forth in the Code of Faculty Ethics.
These repeated written warnings, together with various other discussions and communications,

were more than sufficient to put Petitioner Mills on notice that his behaviors were

unacceptable.

Kay Reddell
43.  The Petitioner contends that he cannot be disciplined based on misconduct

toward Kay Reddell with which he was never charged. The formal Statement of Charges was
excluded from the hearing record on the Petitioner’s own motion. The Petitioner therefore
cannot be heard to complain if the only statement of charges before us is the Summary
Statement of Charges admitted as Exhibit 17 upon the stipulation of the partles

4. The Faculty Handbook requ1res only that the charges agamst a faculty member
be stated with “reasonable partlculanty.” Art. XVII § 1(3). The Summary Statement of

Charges alleges that “Mark Kuntz witnessed Mills verbally abusing students, colleagues and

| staff in Spring and Fall 2004.” EX 17.3 (emphasis added). Kay Reddell is a staff member.

Mark Kuntz did testify about an incident involving Reddell in the spring of 2004. The Board
concludes that the charges relating to Kay Reddell were stated with reasonable particularity.
45, Additionally, the record shows that the Petitioner had an -adequate opportunity

to defend himself against the charges of misconduct relating to Kay Reddell. Both Kuntz and

s
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Reddell were available for and were in fact subjected to cross-examination. To the extent that

|| there may have been any element of surprise, such surprise was rendered harmless by the

Hearing Officer’s willingness at any time during the proceedings to continue the hearing as
needed to allow the Petitioner an adequate opportunity to defend himself,

E. Neglect of Faculty Duties Standard

46.  We conclude that our factual ﬁndings, considered as a whole, establish serious
and pcrsisfent neglect of faculty duties with reference to the § F.B(1) “neglect of faculty |
duties” standard and Sectiqns 1, 2, and 4 of the Code of Faculty Ethics. We base thls
conclusion on our findings that faculty, staff, and students have been subjected over a period of
years to the Petitioner’s verbal abuse, sexual innuendo, harassment, intimidation, exploitation,
and lack of self-discipline, resfraint, and professional judgment.

- 47.  Section 1 of the Code of Faculty Ethics requires faculty members to recognize
the special 4responsibilities placéd upon them as scholars. Their primary responsibility for their
respective subjects is to seek and state the tfuth as they, in consequence of their academic

competence, perceive it. They accept the obligation to exercise self-discipline and judgment in

using and transmitting knowledge. The Petitioner’s statement to SCREE TR

from cancer was not made in consequence of the Petitioner’s academic competence and

The same must be concluded with respect to the Petitioner’s constant haranguing and
ridiculing of his students as privileged, lazy, and stupid, .his classroom use. of profanities éﬁd
sexual innuendo; his demeaning dnd degrading comments based on characteristics like gender
or sexual orientation; his use of class time to espouse his vieﬁ's regarding Christianity and the
Qatholic Church in particular; and his disparaging of fellow facultj members. None of this has
anﬁhing to do with the subject matter of the Petitioner’s courses, none of it is offered in

consequence of the Petitioner’s academic competence, and none of it exhibits self-discipline or

judgment in the transmission of knowledge.
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48.  Section 2 of the Code of Faculty Ethlcs requires faculty members to encourage .
the free pursuit of learning by students. The faculty respect students as individuals. Faculty
avoid and condemn sexual harassment, intimidation, and the .exploitation of students. The free
pursuit of learning by students ‘is not encouraged by creating a hostile and intimidating
classroom environment in which students refrain from participating in class discussions or
speaking their minds in or out of class for fear of being singled out and ridiculed by their
teacher. Respect for students is not demoﬁstrated by calling them “stupid,” “privileged white
kids,” “shit for brains,” “blondies,” “400-poimd canary,” or “retarded.” These and othér
behaviors show a serious lack of commitment to avoiding sexual harassment, intimidation, and
exploitation of students. _ _

49.  Section 4 of the Code of Faculty Ethics recognizes that faculty members have
special obligations as colleagues that derive from their inen.lbership in the community of
scholars. At a minimum, faculty members must treat each other with respect and must strive to
be fair in their professional judgment of colleagues. The respectful treatment of colleagues is
not démonstrated by making sexually degrading remarks to ‘and concerning other faculty
members; disrupting faculty meetings with abusive and slanderous rants; shouting obscenities
at the departmental secretary; or making’derogatory comments about departmental colleagues

to students. Far from striving to be fair in his professional judgment of colleagues, the

Petitioner has time and again demonstrated a complete failure to exercise any judgment at all.

50.  The Petitioner’s neglect of his faculty ybbligations is serious. No written code of'
ethics is required to put a-reasonable faculty m_embér on noticé that calling a female colleague
a “slut” and a “cunt;” a male colleague a “faggot;” an administrative secretary a “stupid bitch”
and “white trailer.trash;” and a student assistant a “bitch” constitutes a serious breach of
professioﬁal ethics. Such miscondﬁct caﬁnot be tolerated in any.workplace becausé of its
destructive impact on employee morale and productivity, not to mention its poténtialmfor

subjecting the employer to sexual harassment claims. E(iuall.y serious, and for much the same
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reasons, are racially charged'referencgs; to students and étaff as “white trash” and “privileged
white kids,” as well as statements exhibiting a callous insensitiviiy to mental and physical
disabilities. See Finding of Fact 37 (-f you can’t even put up your piece for class then
you should have just died of cancer”); Finding of Fact 52 (“I would understand if [the student]
were missing a leg,” “Is she retarded?”). Effective remedial action is required to protect the
University and its faculty, staff, and students from the Petitioner’s ﬁnrestrained indifference té
fundamental civil rights.

51.  The Petitioner’s neglect of his faculty obligations ié persistent. | His -
mistreatrent of faculty, staff, and students has continued unabated for well over five years
despite multiple warnings that his behaviors do not conform to acceptable workplace
standards.” We are not swayed by the Petitioner’s argument that persistence cannot be proved
based on the mere fact that he has sometimes refrained from further instances of specific
misconduct after beiﬁg mnﬁonted about it by the individuais targeted by his abuse. The
evidence is oyerwhelming that the Petitioner has persisfently engaged in a pattern and practice
of verbal abuse and intimidation directed at students, faculty, and staff. While such abuse and
intimidation may take various forms and be directed at various individuails in a'van'ety of
settings, the pattern and practice of abuse and intimidation i fegrettably consistent,
unchanging, and continuing.

52.  The Petitioner’s neglect of faculty duties adversely affected in a substantial way
the ability of others to carry out their academié, scholarly, or professional responsibilities.
Faculty colleagues have gone out of their way to avoid chance encounters with him. They stop
talking and refrain from vintéracting with him at faculty meetings because of his insulting and
aggressive manner. The Petitioner’s treatment of colleagues has caused them to feel degraded,
intimidated, aﬁgry, embarrassed, fearful, and upset. Faculty members have often had to

intercede on behalf of students who were upset by the Petitioner’s mistreatment of them. As
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Mark Kuntz testified, the department was constantly in a.“repair mode” trying to solve “the

Perry issue.”
53. Students in the Petitioner’s classes felt bélitﬂed, degraded, and intimidated by

his treatment of them. They wé;e reluctant fo speak up in class or to discuss their concerns
with the Petitioner for fear of being ridiculed or cursed. " as just one
example, was afraid of being “pinpointed” in class if she said anything in response to the
Petitioner’s taunts regarding her political views. . A number of students requested waivers from
the Petitioner’s courses or wifchdrew from his cburses after enrolling because of his abusive and
intimidating behaviors. Perhaps the most egregious instance of substantially affecting a
student’s academic endeavors was the Petitioner’s treatment 6(‘_. His cruelty

toward her served no legitimate pedagogical purposeé and was not necessary to motivate her to

present her work.

54.  Additionally, we conclude that Petitioner Mills has persistently ignored
warnings regarding University policies prohibiting the possession of weapons on campus. His

own testimony establishes that the knife he displayed in front of (G ENEEERNEREIEEY had 2 four-

inch blade. Police Chief Shaw testified that possessing such a knife on campus would violate
University policy. We conclude based on this evidence that the Petitioner did violate the.
policy despite repeated warnings. Further, we conclude that his classroom display of the knife
was intimidating to at least one student and substantially interfered with her academic pursuits
to that extent that it caused her to feel apprehénsive and unsafe. We concur with the
Petitioner’s departmental colleagues (see Exhibits 5 and 7) in failing to see how his carrying of
weapons on campus better serves the interesfé of students, féculty, and staff.

55. A severe sanction short of dismissal is plainly warranted based on the foregoing
conclusions ;elating to the Petitionér’s serious. aﬁd bersistent neglect of faculty duties and the
substantial impact that his behaviors have had on the ability of faculty, staff, and students to

carry out their academic and professional rights and résponsibilities. We nevertheless reserved
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- REVIEW DECISION

a ﬁnai decision regarding the imposition of sanctions pending further review By the Faculty
Heaﬁné Panel as to whether or not the Petition’er should be dismissed for cause. See Order on
Remand at 40. |

56.  Dismissal for cause is warranted under § F.B(1) if the Petitioner’s neglect of
faculty duties adversely affected, in an intentional and malicious way, the ability e'f others te
carry out their academic, scholarly, or professional responsibilities. We‘ have adopted the
Hearing Panel’s findings that the. Petitione; knowingly and intentionally engages in the
behaviors at issue and that he intends both the good and baci consequence of such behaviors.
See Finding of Fact 69. These findings cemport with our definition of “intentional” as set
ferth in Conciusion of Law 16 above. It follows ﬁom our foregoinlg.conclusions that the
Peﬁtioner’s beha%ziors have adversely affected in an intentional way the ability of others to-

carry out their academic and professional responsibilities.

57.  With respect to malice, we have likewise adopted the Hearing Panel’é finding

that “on occasion [the Petitioner] may not have formed a prior specific malice for the paﬁicular

person to whom he is then uttering his words.” See Finding ef Fact 72. This mixed finding of
fact and conclusion of law would suggest that while on some occasions the Petitioner did not
act maliciously, on.other occasions he did. Additionelly wev have noted (without expressly
adopting) the Hearing Panel’s conclusion that “[e]ven were the Panel not to find [the
Petitioner’ s] conduct malicious, at best the Panel coﬁld only find that his verbal acts were taken
with an. ongoing, deliberate and reckless indifference to the impéct his ‘ections have on fhose
students and. other persons who (io not or cannot rise to his challenge.” Panel Decision at 9.
On remand, we asked the Hearing Panel to reconsider this conclusion in light of our definition
of a “malicious” act as one thet is éubstantially certain to cause injury and that is done without

just cause or excuse or in reckless disregard of the law or of a person’s rights. See Conclusion

of Law 16 above.
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58.  The Board has not adopted the Panel’s findings regarding the Petitioner’s future
ability to adhere to the Code of Faculty Ethics based solely on his demeanor at the hearing.
We agree tbat such demeanor evidence may appropriately be considered in mitigation of a
more severe sanction. However, the Petitioner’s demeanor has no legal bearing on whether he
did or did not act AmaIiAciously in the past. Moreover, while this Board must and should give
“due regard” to the Hearing Panel’s opportunity to observe witnesses, RCW 34.05.464(4), we

are not bound by the Panel’s findings based on credibility or demeanor evidence. Tapper v.

Employment Security Department, 122 Wn.2d 397, 405-06 (1993); Regan v. State Department
of Licensing, 130 Wn. App. 39, 59-60 (2005). ‘We are particularly reluctant to be'persuaded by
such evidence in this case given our factuél ﬁndin‘gé relating to notice (Findings of Fact 62-66)
and the Petitioner’s state of mind (Findings of Fact 67-72).

59.  In accordance with Art. XVII § 4.b(3) of the Faculty Handbook, the Board
determined to remand this mattér to the Faculty Hearing Panel for further proceedings
consistent with our Review Decision and Order on Remand. We based this determination on
our findings that (1) the procedures followed by the HearinglPaneI in reaching its decision
were not in accordance with the Faculty Handbook’s standards for the imposition of severe
sanctions (see Conclusion of Law 57), and that (2) our review of the record revealed the
importance of evidence which the Panel did not adequately consider (see Conclusion of Law
58). |

60.  On remand, the Heariné Panel determined that the impact of the Petitioner’s
behavior did not adversely affect the ability of any other persons to carry out their academic,

scholarly, or professional responsibilities in a way that was both intentional and malicious.

Decision on Remand at 4-8. Although it'seems apparent that reasonable minds may differ on

this point, we refrain in this instance from substituting our judgment for that of the Hearing
Panel. Because we have remanded this quéstion to the Panel, we are preparéd to accept the -

reconsidered judgment of the Petitioner’s faculty peers that he should not be dismissed for
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cause. HQWever, while concurring in the result, we decline to adopt the Hearing Panel’s
bbnclusioﬁ that it cannot be shown on this record that the Petitioner’s behaviors édversély
affected, in an intentional and malicious way, the ability of others to carry out their academic,
scholarly, or professional activities.
F. Intentional and Malicious Interference Standard

61.  Dismissal for cause is warranted under § F.B(5) if, without regard to the Code
of Faculty Ethics, any of the proven facts establish that the Petitioner intentionally and
maliciously interfered with the academic or scholarly actiyitieé of others. For the reasons
discussed immediafely above (see Conclusions of Law 57-59), we deferred deciding, pending
further review by the Hearing Panel, whether the facts establish one or fnbre violations of the
intentional and. malicious interference standard under § F.B(5).

| 62.  On remand, the Hearing Panel did not directly consider whether the Petitioner

intentidnally and maliciously intgrfefed with the academic or écholarly activities of others.
However, the Panel concluded that the impact of the Petitioner’s behaviors did not affect the
ability. of any other persons  to carry out their .academi.c, scholarly, or proféssiohal
responsibilities in a way that was both intentional and malicious. Because we accept the
Panel’s recommendation that the Petitioner should ﬁot be dismissed for cause, and becauéé
sufficient grounds exist under the “neglect of faculty duties” standard to impose a severe
sanction other than diémissal,.we find it unnécessary at this time to give further consideration
to the “intentional and malicious interference” standard under § F.B(S),
G.  Procedural Issues _ |

63. Our previous order remanding this matter for further proceedings requiréd that .
we address the Petitioner’s continuing status pending our issuance-of a final Qrderf The
Petitioner’s suspension with pay in October 2004, prior to the specification of charges, was not
a discipﬁnary suspensioﬁ covered by the Faculty Handbook and was within the Provost’s

authority to order in circumstances warranting caution out of jué'tiﬁable concern for the safety |
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of students and others. The Provost’s provision of a prompt post-suspension hearing sufficed

to satisfy the requirenients of procedural due process.

- 64. Once charges were specified, however, the Petitioner, in accordance with the
Faculty Handbook, could remain_suspended with pay (of assigned to other duties in lieu of
suspension) only if immediate hm to the Petitioner or others was threatened by his
continuance. Art. XVII § 2.a. The F aculty Handbook also requires the Provost within ten days
of specifying charges to consult with the Executive Council of the Faculty Senate concerning
the propriety, length, and other conditions of any suspension pending an ultimate determination
of the faculty member’s status through the linstitution’s‘hean'ng procedures. Id.

65. The Provost did consult with the faculty leadership regarding the initial
suspension (see RP II 72), which he was not required to do. However, the record is silent as to
whether or not the required consultation took place with the Executive Council concerning any
suspension from the time when the charges were specified. Although the matter of the
Petitioner’s interim suspension is not the matter before us for decision, we have directed the
President, pénding a final administrative decision in this matter, to méke the appropriate
inquiries to determine that the University’s procedures have been followed and .that the

Petitioner remains suspended with pay, or assigned to other duties in lieu of suspension, only if

immediate harm to others would be threatened by his continuance.

66.  The Petitioner raises the additi;inal issue of whether the proceedings herein
should have been conducted lin opeﬁ session. Initially we note that the Open Public Meetings
Act, chapter 42.43 RCW, does not apply when the Board of Trustees meets in its quasi—judicia]
capacity to conduct an adjudicative proceeding governed by the APA. RCW 42.43.140 (2),
(3). 'The APA itself provides that an adjudicative proceeding “is open to public observation,
except for the parts that the presiding officer states to be closed und& a provision of law

expressly authorizing closure or under a protective order entered by the presiding officer

pursuant to applicable rules.” RCW 34.05.449(5).
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U.S.C. § 1232g, which prohibits the unauthorized disclosure of student education records. The

67.  The Faculty Handbook, Art. XVII § 2.d, expressly provides that the hearing will
be private, unless the Hearing Panel, in consultation with the Provost and only with the
agréement of the faculty member, decides that the hearing should be public. The Handbook
further provides that review by the Board of Trustees is to be conducted in executive session.
Art. XVII § 4.a. We regard the Faculty Handbook’s hearing procedures, as we must, as 2
“provision of law expressly authorizing closure” of the proceedings for puqﬁoses of RCW
34.05.449(5). | '

68. An independent provision of law ~authorizing closure or an zvippropriatc

protective order is the Family Educational Rights and Privacy Act of 1974 (“FERPA”), 20

record herein is replete with protected education reéords, including numerous exhibits and
extensive portions of the transcript of the proceedingé. Some of these student records ngO
contain confidential health information protected by chapter 70.02 RCW. It would have beef!
proper fpr the Hearing Officer to have closed the hearing for these purposes and also to have
entered a protective order prohibiting the unauthbrized disclosure of confidential student

information. Accordingly, the Board of Trustees has entered an appropriate prbtective order

governing the proceedings herein.

| II.  FINAL ORDER

‘The Board of Trustees hereby AFFIRMS the recommendation of the Faculty Hearing
Panel that the Petitioner be subjected to a severe sanction other than dismissal based on h1s.
serious and persistent neglect of faculty duties tllat adversely affected in a substantial way thé
ability of others to carry our their academic and professional rights and respon51b1ht1es

L. As recommended by the Hearing Panel, the Petitioner shall be suspended
without pay from all faculty pnvﬂeges and duties, mcludmg teaching, for two acaderx3 i<

quarters during the regular 2006-07 academic year. Unless stayed, the suspension shall be

served during Winter and Spring Quarters.
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2. . To the extent permitted by law, the Petitioner’s med1ca1 insurance benefits shall
be continued durlng the period of suspensmn without pay. Under rules promulgated by the

Washmgton State Health Care Authority, only employees in pay status eight or more hours per

month are eligible to receive the employer contribution for health insurance benefits. WAC

182-12-133. However, an employee on authorized leave without pay may continue insurance

coverage by self-paying premiums at the group rate. WAC 182-12-133(1)(f). The Petitioner’s
suspension without pay shall be deemed an authorized leave for purposes of WAC 182:12-
133(1)(D). | '

3 The Board respectfully declines to adopt the Hearing Panel’s recommendation
that the Petitioner be required to sign a statement agreeing to comply with the Code of Faculty
Ethics as a condition of resuming his teaching duties. All faculty members are expected to
comply with the Code of Faculty Ethics. We trust that the Petitioner will be held accountable
for any future violations of the faculty’s ethical standards, whether or not he agrees to compiy
with such standards. |

4. The Board likewise declines to adopt the Hearing Panel’s fecommendation that

the Petitioner be required to conduct regular course evaluations as a condition of his oontinuing

.employment in the future. Whether course evaluations should be requiréd, in which courses,

and for what period of time, are all matters best committed to the judgment and sound
discretion of the University’s academic administrators in accordance with the evaluaeion _
procedures for tenured faculty set forth in the Faculty Handbook.

- 5. The President’s Decision directed Dean Carol Edwards to take certain
“afﬁrmative steps” to ensure the Petitioner’s compliance with his faculty obligations including
mandatory sexual harassment training to be completed during the period of suspension -
recommended by the Heanng Panel. The President’s independent directive to the Dean
requires no action on the part of the Board of Trustees. The Board nonetheless concurs ihat

some such training is plainly warranted on this record. In accordance with Fair Labor. |

Board of Trustees
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Standards Act (FLSA) regulations, however, the Petitioner should be paid a full week’s saléry
for any week in which the required training occurs. See 5 C.F.R. § 55 1.423(a). The Board
leaves it to the administration to ‘determine when such training should take place, whether
before, during, or immediately after the period of suspension without pay. -If the required
training shoul& take place duﬁng the period of the diséiplinary suspénsion, the Board .
authorizes the adminisfration to modiﬁ the implementation of our order as necessary to

comply with FLSA regulations applicab_le to exempt employees.

6. The Board of Trustees hereby enters a protective order governing these.

‘pfoceedings which shall be binding on the parties and their counsel of record and which

‘expressly prohibits the disclosure of confidential student infor;nation except as necessary for

purposes directly relating to these proceedings. Any further proceedings herein shall be clbsed
fo public observation to fhe extent required to comply with this order and applicable laws.

7. This is a “final order” in an adjudicative proceeding under the Administrative
Prbcedure Act, chapter 34.05 RCW. As there provided, the Petitioner within-ten days of
service of the final order may file with the Board of Trustees a petition for reconsideration,
stating the specific grounds upon which reliéf is requested. RCW 34.05.470(1). The filing of a
petition for reconsideration 1s not a prerequisite for seeking judicial review. RCW
34.05.470(5). A peﬁﬁon for judiciél review must be filed and se&ed within thirty days after
service of the final order. RCW 34.05.542(2). The petition must be ﬁled and sérved in the
manner provided under RCW 34.05.514(2) and RCW 34.05.542(2), (4), and '(6).

~ ENTERED at Bellingham, Washington, this 27" day of October, 2006.

fns Pt

KEVIN RAYMOND
Chair, Board of Trustees
Western Washington University
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Petitioner:

James E. Lobsenz

Attorney for Petitioner Perry Mills
Camney Badley Spellman, P.S.

701 Fifth Avenue, Suite 3600
Seattle, WA 98104-7010

REVIEW DECISION

" AND FINAL ORDER

- Respondent:
“Wendy Bohlke
- Attorney for Respondent University

Office of the Attorney General
103 East Holly Street, Suite 310
Bellingham, WA 98225

50 ) o Board of Trustees
Western Washington University

Bellingham, Washington
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COLLECTIVE BARGAINING AGREEMENT
BETWEEN

Western Washington University
and
United Faculty of Western Washington University

JUNE 13, 2008 THROUGH SEPTEMBER 15, 2011
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SECTION 18: DISCIPLINARY ACTION/DISCHARGE

18.1
18.2

18.3

18.4

18.5

18.6

No faculty member shall be disciplined or discharged without just cause.

Except as provided in Section 18.3, the University will provide progressive
discipline consisting of verbal warning, written warning, suspension without pay,
and discharge. However, the University need not follow progressive discipline if
the nature of the offense calls for immediate suspension without pay or discharge.

Progressive discipline is not required, and immediate suspension without pay, or
discharge may occur for reasons which constitute just cause, such as:

18.3.1 Violation of Section 13, Discrimination and Harassment Prohibited.
18.3.2 Violation of Section 14, Workplace Violence.

18.3.3 Serious scientific or scholarly misconduct, consisting of, but not limited
to, significant misrepresentation of credentials, falsification of data,
plagiarism, or abuse of confidentiality.

18.3.4 Conviction of a felony.

18.3.5 Malicious interference with the scientific, scholarly or academic activities
of others.

18.3.6 Violation of the University’s drug-free work place policy.
18.3.7 Engaging in a strike.

The University may suspend a faculty member with pay pending investigation of
an allegation. The Union will be notified of any such suspension.

Progressive discipline consisting of verbal warning or written warning will be
administered by the dean

18.5.1 A dean may recommend to the Provost suspension without pay or
discharge. The Provost may initiate suspension without pay or discharge
in writing. Written notice of suspension without pay or discharge will be
given to the faculty member.

Disciplinary Procedures

18.6.1 Informal meetings between the University and faculty regarding
workplace issues are encouraged

18.6.2 Ifprior to, or during, a meeting between the University and a faculty
member, the faculty member reasonably concludes that discipline could
result, the faculty member shall be entitled to representation by the union.
If necessary, the meeting may be suspended for a reasonable time to
obtain representation. All disciplinary meetings shall be conducted in
private. Settlements reached in cases where the faculty member has
chosen to waive the right to union representation shall be non-precedent
setting.

18.6.3 Faculty shall be given a fair and reasonable opportunity to respond to
complaints which could result in discipline.
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SECTION 19 APPEAL PROCEDURE IN SUSPENSION WITHOUT PAY AND

19.1

19.2

19.3

19.4

DISCHARGE

At any step in this Section 19, the decision maker may confirm, reverse or modify
the discipline, and may order the payment of back pay to the faculty member.

Within 5 days of being notified in writing of suspension without pay or discharge
and the reasons for the decision, the faculty member may make a written request
to the Provost or his or her designee to review the decision, and may submit
documentation in support of that review. The faculty member may also suggest to
the Provost the names of persons with whom the Provost may want to speak.
Within 30 calendar days of receiving the request from the faculty member to
review the decision, the Provost shall provide a copy of his/her written decision to
the faculty member.

Within 5 days of receipt of the Provost’s decision, the faculty member may make a
written request to the President of the University to review that decision and the
materials considered by the Provost. The President shall notify the faculty
member in writing within 20 days of that request.

Within 5 days of receipt of the President’s decision, the faculty member may
appeal the decision in accordance with this Section.

19.4.1 Upon request of the faculty member, the Board of Trustees shall appoint an
Appeals Committee. The Appeals Committee will be comprised of three
faculty members appointed by the Union and three non-faculty members
appointed by the Board, plus the committee chair. The committee chair
will be jointly selected by the UFWW President and the Board of
Trustees’ Chair. The cost of the committee chair, if any, will be shared by
the UFWW and the University. The committee chair will convene and
chair the hearing and will vote in case of a tie.

19.4.1.1 In the case of a tie vote, both the UFWW Executive Committee
and the Board of Trustees will have the opportunity to meet with
the committee chair, review the case, and make comment prior to
the chair making the final decision.

19.4.2 The responsibilities of the Appeals Committee shall be:

19.4.2.1 To review the materials submitted to the President related to the
proposed discipline or discharge.

19.4.2.2 To call and or examine any witnesses, including witnesses
suggested by the parties.

19.4.2.3 To consider oral or written arguments from the faculty member
and the University.

19.4.2.4 To arrive at its decision on the basis of the hearing and the
‘ materials submitted.

19.4.2.5 The chair and the committee:
19.4.2.5.1 Have no authority to rule contrary to, add to, subtract
from, or modify any of the provisions of this
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Agreement, and shall confine the decision solely to
the application or interpretation of the express terms
of the Agreement.

19.4.2.5.2 Are limited in their decision to the grievant’s issue(s)
set forth in the original written grievance unless the
Parties agree to modify it.

19.4.2.5.3 Shall not make any award that provides a faculty
member with compensation greater than that which
would have resulted had there been no violation of
this Agreement.

19.4.3 The hearing shall be held within fifteen days of the appointment of the
Appeals Committee and shall be private.

19.4.4 As soon as reasonably practicable, but in no event longer than thirty
calendar days after conclusion of the hearing, the written decision of the
committee will be presented to the President, the Board of Trustees, the
affected faculty member and the Union.

19.4.5 The decision of the Appeals Committee shall be final and binding.

19.4.6 If the decision of the Appeals Committee is to overturn the suspension
without pay or the termination, the university will reinstate the faculty
member with full back pay reduced by any interim earnings.

19.5 At any step in the process the faculty member may request and may have the
assistance of a local Union representative.

SECTION 20 GRIEVANCE AND COMPLAINT PROCEDURES

20.1 Purpose

The purpose of this procedure is to provide a process for the prompt and fair
resolution of grievances and complaints.

20.2 Definitions

20.2.1 Grievance: A grievance is a claim by a faculty member or the Union
against the University regarding the interpretation or application of the
terms of this Agreement. A grievance must arise during the term of this
Agreement in order to be processed pursuant to the procedure in this
Agreement. This Section supersedes and replaces any Faculty Handbook
grievance procedure.

20.2.2 The following are not grievable:
20.2.2.1. Complaints as defined in Section 20.2.3, below.

20.2.2.2 Matters arising under Section 18 Disciplinary Action and
discharge.

20.2.2.3 Tenure, promotion, merit, or evaluation decisions for all faculty
where the disagreement is based on whether standards are

satisfied.
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